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DECISION 

This is a dispute ootween the Fiji Bank and Finance Sector Employees Union (the 

"Union") and Colonial National Bank (the "Employer") concerning the tennination 

of erjlployment of Akuila Qio cavucavusau (the "Graevor"). 
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N disrmte was reported by the 1Jni6n on 9 February 2005. The report was 

accepted on 21 ~tiroarv ;2005. by the Chief Executive Officer who referred the 

Dispute to,c;oncUiation. The Dispute was nQt settled. As the parties had ~g~ 

that the• I)ispute ~hould be referred · to voluntary arbitratibn, the Minister 

~uthoiited the chief etecutfve Officer to refer the Dispute to an Arbitration 

tribunal for settlement pursuant to section 6 (1) of the Trade Disputes Act 

cap.97. 

The Dispute was referred to the Pertnanent Arbitrator on 10 April 2005 with the 

following terms of reference. 

0
••• over .1tfte itermination of employment of Mr Akuib Qio 

CavucaVU$lll. with effect from 19 July 2004, the Union views such 
action as unreasonable, unju$t; harsh and unfair and seeks his. 
re-instateflJB/1.t::'wilhtiut loss of pay and benefits". · 

.The Dispute was listed for preliminary hearing on 29 April 2005. On that day the 

parties were directed to file preliminary submissions by 29 May 2005 and the 

,l;>ispute was listed for mention on 24 June 2005. 

The Union filed its Preliminary submissions on 8 June and the Employer did so on 

20 June 2005. 

On 24 June 2005 the Dispute. was listed fur a two clay hearing on 3-4 October 

. 2005. By letter dated 28 September 2005 the Employer's legal representative 

informed the . Tribt,mal that one of the Employer's witnesses ·~ould not be 

available. IQ attend on 3-4 October due to a receritfamily bereavement. 
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As .a,resolt the Dispute was listed fQr 1J1ention on 30 St!ptember 2005. On that 
/ . . . . . . 

day the Tribunal by consent vacated the hearing. dates and relisted the Dispute 

·•for hearing on 9 November200S. 

Th¢ hearing commenced in Suva .on 9 November 2005 and was adjourned part 

~eardto 11. November 2005. ~e hearing was completed on that day. The 

Employer .called two witnesses and the Grievor gave evidence on behalf of the 

Union. 

At the conclusion of the evidence, the parties sought and were granted leave to 

file written final submissions. The Employer filed its final submissions on 23 

Novernber 2005. The. l)nion filed answering submission on 8 December 2005 

and the Employer filed a reply submission on 13 Janua;y 2006. 

The Grievor was employed as a teller at the Rakit:aki Branch of the Employer 

Bani<. He commetlted employment on 1 November 1994. The terms and 

conditions of employment were set out in three doooments. First there was his 

letter of appointment dated 28 O®ber 1994. Se!:ondly, the Grievor signed a 

Declaration dated. 2 November 1994. Thirdly the parties signed a Collective 

Agreement dated 1 March 1999 which became an implied condition of the 

Grievor's contract Of service with efl'ect from 1 August 1998. It is assumedthat 

this agreement replaced an earlier agreementbetween the parties. 

The Grievor's letter of appointment contained, l:lmongst other things, the 

following conditions: 

( 
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"Yau will be ·requilti!Q to .adhere to discipli1Jary standards laid 
· down by the ,Pil/1.•nJent of the Blink. 711/$./ilc/111/($ the eptire 

q11e,uon .of/jgflllif attendam:e, ··obedielJ.et!i: dtenld9 ·•ilp during 
offf.ce lio11rs, attitude toW11tds ,your· t(j/leagues and supervisors 

· a1Jdmanner while attending/Qt/iej111bllc • 

.... Other ~,afJd conditions are laid•d0WII: in a11 Agreelllebt 
be~n t~ B;t,tk alld the Fiji Bank tmfJ.iJyees .Union, which 
agl'efJhtlifitiso1td/splay In each.offke<1fthe Bli11k" 

In hi~ DtlE:larafion the Grievor undertook to, 

'!(a} faithfully, honest!yt;.n(I to the best of my ability render, tlo 
and perfotm alltervii;es, a.c.ts, matters and thl1111s which the Bailk 
shall frohtttfme .. to time. lJiwfully require in orin. con.net:tion· with 
Its opera~; · · 

(b) 1'£tlthfully•comp/y with the Bank's Rules alld /llstruiitlonsfor 
its.st'llfr. · 

The relevant provl!llons of the Collective Agreement are found in clauses 4B and 

21: 

"4B (IJ Tfte s~tviq!s of an employee w.ho has cotnptets;J. his or 
her period/of pmbation may be termina.t«I by the giving llf.ilot 
less thalf'f'flur rlVef!ks'n,itlce or by the INJ.Yment of a sun,. eqlia/to 
four Wee/t$ of the Employee's salary either by the emp1oy11e or 
Nationa/i/lank, 

(ilJ · Nothin.g contalned ln sub-tlause (i) abi>ve shall be 
constiuedasin any way detractfdgl'n;im National Bank's rlflht to 
dl$mlss sumniari!y any emp/pyee within the regulations .agreed · 
to upon thecommen.ceme11(ofhls or her employment and in the 
following clrcumsta1.1ces~ 

ta) 

(b) 

· where · an employee · Is · gullty of mlscomluct 
inconsistent wlt.h · the f11Hilment of the expte$S or 
lmplledcolldltionsof hisor~rcontrilctof service;· 
f'flr wilful disobedience f0.Jawt11I onlers given by 
Natlo!ial Bank or ltsauthorlMJII representative. 
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{cJ ....... 

{d] For habitual or s,,J,,standal neglect of his or her 
duties. 

{e] For co,,t(n11al a/,,sl!nce from Wolk without the 
pe,missi011 of National /1ank· and · without other 
,_,~011abte excuse". 

c1aui;e 21 of tl:te Agreement, so far as is releyantprovides: 

n{a} Wamings For habi4,al la~ness, malingering, absenteeism 
a11tl other simil;,.r Qffences•. may be give11 by 11. Manager or his 
IIOdiinee to the emf)l.oylle, Such warhillJls'il they are to be held 
against the employetif,: shall be co11fi,tned by a letter by the 
111anag~nt and two such confinned warnings may render the 
. employee.JiabM.to terminatio11 ofoe,np/lJyment for a thirdotten,:e; 
provided that no written wamings shalt be valid for. a penod of 
more tha.n a year". 

It is appropriate at this stage to state briefly the Tribunal's views on how. these 

clauses operate ;n conjunction with section 28 of the Employment Act cap 92. 

Section 28 ofthe Employment Act states: 

nAn employer shallnot dismin an employee summarily except in 
the folkJJ1vi111J ci«umstances: 

{a] where an empkJyee is guil.ty of misconduct incon~i$tent 
with the fulfilment of the express or complied conditions of 
his contract ofseiVice; 

(b) for wilful disobediem:e to lawful ordel'S given by the 
employer; 

(c} for lack of the skill which the employee expressly or by 
implication warrants himself to possess; 

{d] Tor habitual orsubstantial neg/ectofduties; 
{e] . forcontinual absence from wolk without the pe,mlssio11 of 

the.empkJyerandwithout other,,.so11ab1e·excuse". 



In this regard the: Tribunal adopts the views expressect in Award f'l0:~8 of 199.9 

at page 7: 

· DThe. f1Qlployer's. tight of sum,nary disl11i$$ill {or 'fpst,nt' 
dism;¥,$,10 is a /olfg,:standing common law right. It arises ffom 
thetfO'ms ofth~a>~tract, r11diethll/t.expre,sor implied. ltis the 
edJf!loyme11t· law equirrakiilt Qt the light to terminate any 
. contracttora··rum1a111entalbre11Cb;.;. 

It should be>.Slressed, however, that at common law: Whether or nQt the 

• employee's conduct, being incompatible with the discharge of his duties, was 

sufficiently serious to give to the employer the. nght to summarily dismiss the 

employee, was to be oecided on the particular fa.cts ofeach case. 

In Fiji, section 28 of 1tle Employment Act has limited the Empk)yer's common law 

right of summary dismissal to the Jive .cirGUmstances set out in the section. 

What this means is that a contract of seNice cannot provide grounds for 

summary dismissalWhiCh · go beyono those set out in section 28. It is of cour:se 

open to the parties to set out in a contract of service groun(:ls fur summary . . 

dismissal which are limited to some: btit not all of the five circumstances set out 

in section 28. In .this Dispute <clause 4B(ii) provides grounds for summary 

dismissal Which are in identical terms tt> those in section 28. 

In the same Award the Tribunal observed at page 8: 

"lf.(l~ver, the.ri{Jht does not arise merely.h«ause an. employee's 
conductfd/Jsgener,,l/yWithin any circ11mstancesdl!scribed in the 

· section. ...... even at common law,, 11 is alWi,ys a questi1Jn Qf. 
d~l'elJ: only se,iQus or fundamental breachl!!s of the .COIJ/ract.df 
em11toyment entitle the e111ptoyer m ex~ise this right. Apart 
from this common law limitation .... , in disputes before the 

. Tribunal all~ing u11fa.ir,OS11¥iS$11l,· the exercise of:the right must 



a/S() · .accord with ··.the additio11al pdncipl6$ pt•.· fairness or 
,IJilsonable,,_ and good industf;alpractiee ·applied by the 
.TribunalinluCh disputes". 

Cli'luse 21 <lf the Agreement deals with what is sometimes referred to as 

.· · ''prog~iva discipline".. In c:ert,ain circumstam;es it provides the employer with 

rightsto. terminate. the contract. The. tribunal does not consider it necessary to 

determine whether clause 21 provides the Employer with the right to terminate 

the contract by the normal.methO(I: of either giving notice or payment in lieu of 

notice or by way of summary dismissal. • It should be noted that it is now 

accepted .that the right to dismiss summarily for serious offences under section 

28 of the Employment Act is a right to dismiss not just without notice, but also 

without warning. 

The Tribunal also notes the use. in. clause 4 B(i) of ttie words "termination" and 

the use in clc1use 4B(ii) of the words "summary dismissal". The use of the word 

"termination" .in clause 21 would tend to indicate that. the contract of servi<;e may 

be brought to an end in the manner prescribed in clause 4B(i) on(::e the 

conditions set out in clause 21 have.been established, 

This conclusion would not limit th.e .employer's right to terminate the contract 

under clause 4B(i) to the circumstances set out in Clause 21.. However, i'lS this 

Tribunal stated in Award No.14 of 2005, When an employer purports to exercise 

a right to terminate a contract of. service such as exists in clause 4B(i) of the 

Collective·Agreement,· the employer must be able to establish that it has not 

acted arbitrarily .. The Employer is required to exercise tt:1at right (along with any 

other right contained in the Agreement) in good faith,. reasonably and fairly. 



-8-

By le~fl dc1ted 14 July 2004 from the Employer's Gl!nernl manager Personnel the 

Griextir was advisoo, Jhat. his employmel)t contract was to be terminated. 

Omitting formal al)(! Irrelevant parts, theletter stated: 

· "ff(e,refer to your8taq¢h Managers retJIJnt report dal:etl 1..2 July 
2004 rega,«!.mtltabse~ce f'rtJm fll(qrk without the permi#ion of 
Bralldl Jft,l1Wgeme11t and withopt. TeiJ$0nable excl!se . f,,tqre. so, 
your (ld,r(itftt,,ceot being ·~ft6irtely drunk on tlt:ursday/1 July 
despltdJ ~11111 on sick lilave andl'ailure to repod to · wade on 

.· Frklily'!J July 2004 being: l!llder the itJfll!eoce ol alcohol is totally 
;,.,n:att:eptable to ma1Ja{Pime11L 

lllis despite nume,rolis previous watnitJgs atJd counselling 
S¥JssiotJs with your Br,nch MatJageratJdArea MatJager fol/dWing 
a s~ial coutJ"seJli11g sessiOII bi the undersigned prior to ypur 
· being issued with.11Final Wamill{J 011 ti November 2003. 

Your failure to tePQrt to work h11s caused u11due pressure on 
other Branch .stilff, and disrupting. worltflow. Manageme11t·will 

· not tolerate t/lls colltluct implying a s,Hious lack of interest and 
concern for the work entrusted to yli11. and no further 11!11k11cy 
can be extended to you. You have been counselled previously by 
Senior ManB!Jemt:4111 and issued with a final warning on· 6 
November 20113 pi!!l'taining to your wr,rk performance and work 
attendance due to your con.Sumption of alcohol which has been a 
recurring habitual problem over the last 6 months with only 
minor improven;ents. 

Conseque11tly 1 regret to adVise you that you. are lie1eby 
terminated from the Banf!!s e,nploywith effect fiom.the close of 
bqsiness 'Friday 16 Julyil/04 in accordance with Clause 21 of the 
Collectilfe Agreement between the Union and Colonial You are 
entitled to only that $illary and •atJy lea.ve balance payments 
owing to YJ}u asat date of yourtem,ination .... " 

By letter dated 19 July 2004 from the Employer's Gl!neral Manager Personnel the 

(.,rievor was advli.ed. that his "termination date will be .effective from the close of 
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busin¢sstoday, Monday 19 July.l@04". fie was also infonned that hE: would be 

pald for 24 days l:>eing salary and leave balance owing to him as at the date of 

his termination. 

The reason for the second letter is that the first did not reach the Grievor in 

Raklraki in time for it to take effect. 

It is appa~nt that the Grievor's employment contract was tenninated byway of 

summary di$missal. The Grievor was notgiVen four weeks notice nor four weeks · 

payment in lieu of notice as required by clause 4B(i) ofth1t Agreement. 

lt rs- at'<J SfJtxiterrt d'fat ttte cm11hr1:Y rel.at {ofi\7n cd:ra6'& 21 (al at the -¾r~t 
as the basis for terminating the contract of employment by way of summaw . 

dismissal. 

A<;, · previously noted, the Tribunal is by no rneari<;, certain that the right to 

tennlnate a contract of employment under clause 21(a) gives rise to a rightto do 

so by way of summary dismissal. However in the circumstances of this Dispute it 

is not necessary to decide the issue as the Tribunal has concluded that the 

requiremen~ outlined in clause 21(a) did not exist to enable the Employer to 

terminate employment. The effect of clause 21(a) is that in order for the 

Employer to Jerminate employment there must be two written warnings within 

the previous 12 months at the time of the third occurrence which would have 

given rlse to a third .wamipg. · Under those circumstances the employee is 

rendered liable to termination of employment. 

What then was the position ill relation to written warnings prior to 8/9 July 

2004? The first formal written warning was dated 6 November 2003. It was 

\ 



· issuf;!d to the Grtevor by tl'le General Manager, •Pet'SQnnel and . f()Howed .an initial 

written repQrt (lated 9 ~ber 2003 fromth:e Grtevors Branch Manager. 

· ~~ii that, a formal written warning was issue(l to the Grievor on 21 No~mber 

· 2001 again by the General Manager Personael: As the Jilranch 1Manageri in her 
, -_: , :_ .· "': - ;i -_,,.:. .-· .· -_. . .·. _-· - : ·., -

memorandum, datecf 9 October 2004, .g;,~y obsel\loo, that eanier watning. 

had expired. 

The Tribunal ha's. ttlel'!i!Wre ~ncloded that as at the (late of the thir:d oo:::utre11ce 

on 8/9 July 2004, there<had only been one roonal Written. warning issooo t:e the 

Grievor in th.eprevlous12 months. The requirementssetoutin Clause21·(a~ · 

were not prese,nt and the Employer wa:s not entitled to terminate employment 

under that clause, 

In relation. to• the events on 8/9 July 2004 the Tribunal makes the following 

observations. lt was not suggestoo thatthe medical certificate for 8 July 2004 

was obtainf;!d btdeception. The Grievor admitted drinking on the night of8 July 

.which may have aggravatecl his illness .and thereby prevented him from 
attending work on Friday 9 July 2004. the drinking of alcohol on the night of & 

July was UAWfse and inappropriate. WtJilst the Tribunal does not condone 

indifference by the Grievor to obligations owoo to his employer, it is nevertheless 

101pqrtant that employers do not impose excessively severe penalties. The 

· Grievor · was at fault on 9 July 2004 for failing to inform the E:rrtployer that he 

would not. be at work on that day and for oth:erwise being absent from work 

withQUt a reasooable·expla11ation. 

Clause 21,a) indicates that a warning may be given for absenteeism. certainly it 

would hc1ve been appropriate to either deduct pay or treat the day's absence as 
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/a leave day, No doubt each case needs to be considered acqr>rding to its own 

facts. Tois:is a case which may best be describeclas bQrderline. 

the Union takes issue with the procedure followed by the Employer in respect of 

the cfecision taken by management to tl;lrminate the ~rievors: employment. The 

Tribunal has concll:!llled .on the evicfence that the Employer did not comply with 

the procedure which is set out in clause 21 (b) in respect of the incident on 8/9 

July 2004. To!llte was only one interview, conducted and that was by the Branch 

Manager in Rakiraki on 12 July 2004. That interview did not comply with clause 

21 (b) which states: 

.. (i} When an employee {$•being interviewettln connection with 
11q alleged itreg11/arity, which may /ellt/ to disciplinary action 
aga(nst the .employee he/she shall be h,l'ormed by the manager 
or his/her npminee of: 

1. thepurpose of.th.e interview 
2. the fact thatdisciplinary action may result 
3. the employee slta.11 be inl'ormedofhis/her rights ie. if 

he/she wishes to· be accompanied and represented 
bya Union representative. 

{ill . If folklwlng such interview the employer proposes to take 
disciplinary 11ction, the employee · shall be. informed of the 
proposed disciplinary action. Such advice m:ay be given in writing 
atJda copy·to the Union if required by the employee. 
()i) - (iv} ••.•...... u 

As a result the Tribunal has concluded thatthe decision taken by the Employer to 

terminate. the Grievor's employment pursuant l'O cl13use 21 was unfair and 

unreasonable in that the requirements for doing so under clause 21(a) were not 

present and tile procedure outlined in .clause 21 (b) was not followed. 



-12-

However the Tribtlnal does not consider that re-insmtem~t is .ipprop.riate in the 

cir<tlmstances of this. case .. 

The Tribunal has no hesitation in concluding thiilt the Grievor's conduct over a 

proto11ged period of time was such that it. could not be @ic;I that .he would 

continue to be. a harmonious and .effective member of his employer's team. His 

work performance had placed unreasonable pressure on the other staff of the 

small Branch at Rakiraki. Transfer to another Branch was not going to solve the 

real problem which was the Grievor's inability to . perfQrm to the standard 

required by the Bank. 

The evidence supports the conclusion that there were ample grounds for the 

Employer to terminate the Grievor's contract of service in the normal manner 

under clause 4B(i). Such a de<;:iSion could not ha,ve been challenged on the 

grounds that it was arbitrary, unfair or unre?1sonable. 

The Trillunal has concluded that the evidence established that the Grievor had 

·over a period of time inadequaj,ely performed the c;luties he was required to carry 

out under his contract of service; The Tribunal is satisfied on the evidence that 

the Grievor's work performance had been appropriately assessed and that he 

had been warned that improvement was required. The l;ribunal is satisfied that 

the Grtevor had. been allowed adequate opportunity to demonstrate his skills and 

to improve his work performance. The Grievor c;orlt:inued to perform his duties 

and. .behave unsatisfactorily although a reasonable period of time for 

improvement had.elapsed. 



Tl)e~ was therefore sound reasons for the Emplbyer to exercise its right to 

.· terminate the contr?ict of service under clause 4B(i) in good faith, acting fair1Y . 
~ 

and rea$(:lnably. The Tribunal do.es not accept that. the GrieJtOr'.s work 

perfol"O'l9m::~for ·behaviour amo1JOted to serious. m.iscondoltt sufficient to justify 

summary dismissal under clause 4B(ii). 

Under the circumstal)Ces the Grievor is to be paid four weeks salary in lieu of the 

notice Which the Grievor would otherwise have received pursuant to Clause 

4B(i). 

Although the Grievor had. reteived two Certificates of Commendation dated 30 

September 2003 and .Jl Mar:th 2004, the Tribunal has concluded that the. 

e\/idence adduced by the Employer outweighed the probative value of the two· 

Certificates. 

AWARD 

1, The Employer's decision to terminate the Grievor's employment under 

clause 21 of the Agreement was unfair and unreasonable. The requirements set 
_J 

out in the Clause to activate the right to terminate were not satisfied. The 

procedure in clause 21(b) was not followed. 

2. The Grievor's work performance and behaviour were not sufficiently serious 

to justify summaiy dismissal under Clause 4B(ii). 



3. Re-im;t;ate111ent is not appropriate as the evidence befbre theTribunal would 

h,a~ justified a decision by the Employer to terminate the, !Srievors employment 

• iJf,lder_,clause 4B{i) ef the Agreement 

4. The Grievor is to be paid 4 weeks i$alary in lieu of notice Wh!Ch is required 

under clause 4B(i). 

DATED at Suva this day of February 2006 

ARBITRAUON TRIBUNAL 


