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THE ARBITRATI

 In the Dispute Between

ahd

COLONIAL NATION)

MrH Nagm -

DECISION

- of employment of Akuﬂa QleCEVUCBVUSBU (the ‘Gnevof’)




ination of emploment of Mr Akuila Qio
 effect from 19 July 2004, the Union views such
nable, unjust, harsh and unfarr and seeks h:s: =
tfmat loss ofpayand benefits ,

‘ ol prellmlnary heanng on 29 April 2005. On that day the
parttes were dlrectaed to ﬁle prehmmary submlss:ons by 29 May 2005 and. the

-The Union ﬁled its: prehmmary submsss:ons on8 June and the Employer dld so on
: 20 June 2005 ' -

On 24 June 2{)05 he D;spute 'was listed for a two day hearmg on 3-4 October
005. _E_By letter dated 28 September 2005 the Employer's legal representatlve




. embg_gr 2005. ,Theheanng:,_; ggas;eom e__téd on that day. T he

veﬁ%ber 1994, : Thirdly '

 following conditions




wntamed in sub—clause (l) above shall be
y way detracting from National Bank's right to

marily any employee within the regulations agmed' ;
pon the wmmenmment of his or her employment and m the

(8) ‘where an mp[o N
' inconsistent with &




more than a year A

appmpnate at th;s stage to state brie ;;:i'Tribu'nal's ViEwWs rori how these

the Employment Act Cap 92.

_ses operate in conjunction with secti

': Sex ‘onﬁ'§28 of*thé‘Empqument_fAct states:

wl’;ere an employee is gu
with the fulfilment of the
- bis mntract of service;

or-can m:al absenee fmm' mmf mﬂ:oht
‘the employer and w:thout otherr ’sanable_ excuse







* without e-wammgi,_;_;, .

se 4 B(i) of the words “terminatio
mmar_y‘disrﬁiésal".r “The use of the
indicate that the contract of service
ought to an end in the r prescnbed ln clause 4B(|) once:
conditions set out in ) clause 21 have been established. TRARY

'ribuhai also nolses thef lgsej
se in clause 4B(i) of the wo
natlon m clause 21 woulcl

terrﬁihate: the contract

~This conclusion wolild not limit. the employer's right

to the c:rcumstances set out m clau '-'21'”**However .as this

nal stated in Award No_::_14 0 when an employer purports to exercuse
ght to- berminate aco ' i ich as exists i _ 4B(|) of the
Oyl shiithat it has not




ession by the :mdemyned prmr '
Wammg on 6 November 2003.

counselled pmvmusly by '
. a final warning on 6
d( performance and work
F alcohol which has been a
last .6 months with only




24 days bemg salary and Ieave balan - OW
his termination. '

for the second letter is Ihat the ﬁrst dd
Rakirak __ n time for itto take effect

of summary dismissal' However in

: '004? The f‘rst formal Written warmn: ‘Was d‘ te




‘Tber'Triibt'mal hat

:under that

~ In relation
- bbsewa‘tibn

Clause 21(a) ind
“would have been appropriate to either

'wnthout a reasonable exp!anatton

ing may be gwen for absenteensm Certamly :t

pay or {freat the day 5 absence as:




_éﬁ_i of the incident on 8/9
and that was by the Branct :

the:‘,prgcedure,whlch Is'set out in clause 21
hJuly 2904 There waé only one interview co

o 'amst the employeé e/she shall be mmmed by the manager
_or his/her nominee of |

i} If follﬂmng such interview the enm ' _yer
d:mvplmary ,c'tlon, the employee shall ’

. (17)401":-44-.3- ”

Asa resu!t the Tnbunal has concluded that the dE'CiSIOTI taken by the Emp!oyer to
terminate. the _Gn or's employment pursuant to ciause 21 was unfair and
unreasonable i e requirements for doin (@) were
E _present procedure outlined in ,clausg 21(b) was ﬁot:ft;}_i_lowed;.' '




: gralanged penod of ttme
“ contlnue to be a harmomo

@ supports the conclusion that there were ample grounds for the %
termmate the Gnevor’s contract of service in the normal manner
480) Such a dmsmn could not have been chaitenged on the

‘over a periad of tlme zna
out under his contract 0

improvement hi




"'jrse its nght to

a"d "easaﬂabiv The Tribupal ¢

es of Commendatlon dated 30 .
September :2003; a ch 2004 the Tribunal has concluded that the
evidence adduced b

Certificates.

" Grievor's-employment - under
clause 21 of the Agreement was unfalr and unreasonable The requirements set
- out in the Ciause to actwate the right to termmate were not sansﬁed The
procedure in clause 21(b) was not followed. :

The Employes’s dECiSIOD to term

~The Gnever's work performance and behawour were not sufﬁC|entIy serious
te justify summary dismissal un r Clause 4B(ii).

ployer outweighed the probative value of the two S







