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Th;s isa dispute between Tmplk Wood Empfoyees and Amed Workers Umon (the

“Umon") and Troplk Wood Industries letted (the “Company") concermng the
termination of employment o_f Mr Moape Serukalou (the “Grievor”).

A trade dispute was reported by the Union on 2 July 2004. The report was
accepted on 27 July 2004 by the Chlef Executive Ofﬁcer who referred the



merztso:z on' 13 0cinber 904 On that day the s were dtrected te file

prehmma:y SUl’JI’!’HSSIOI!S wnt:hm 21 days and the. Dlspute was I;sted for further'_-

on 19 November 2(}04

The hearing of the dispute 00 menced on 22 'Fébm‘ary and contihUed on:-":23
.February 2005 in Suva. The Union cal!ed two mtnesses including the Grlevor

and the Company called.one mtness to give ewdence

At the conclusmn of the_ vndence the parties sought and were granted leave to
file written final submlssmns The Company filed its final submissions on 18
March - 2005 The Union filed answering sabmlsswns on 25 August and the
Company filed renly submlssms on 4 November 2005




e Company Rules boaklet, a copy of which you have been grven
and should read prior to acaeptmg this oﬂ'er”

Furthermore ciause 4((:) of the Master Agreement stabes*

“(a) Ail new efnpfoyees shall be deemed to be engaged under the
prowsions of tms Master Agreement and srpactﬁcally understand

copaes of whﬂ:h are available eithe throu& ;athe Umon or at
spedﬂ‘c Iocatmns on the Emplayer’s pmmrs'es

As the parties have expressly incorporated the Company Rules by reference, they |
become part of the Agreement and function m the same manner as any ofits
other terms or prows:ons

The Grievor accépféd the terms and conditions by signing an acknoWledgement
on 3 Augyst 1992. Dunng his evndence the Gnevor aocepted that it was his
srgnature on'the acknowledgement.

Rule g of the Ccmpany Rules so far as is relevant states:

“E‘mployees are not permitted to communicate to the media any
.. information or comments that they may have on the affairs of the
- Company, its management or other employees, and any other



___retated organisation as well as: tha.s'e w:th whon Company
. ‘has dealings. They are also expected to avoid doing anything
- that will pre]udlc:e the in temsts' of the Company and the industry
at Iarye A ' v .

o Employees fb:lmy to comply w;th the Campany Rules as set out
herein or any other reasonable instruction or are in breach of any .
terms of this Master Agreement may be dlscmlmed and this may .

mclude any or all of the following: - } -

(a) warning (verbal or Wf‘llfﬂ'ﬂ)
(b) suspension ~ with or without pay
(c) Dismissal— with or without notice




attributed to the. Grievor. - Other comments were attributed to an unnar_ned

: mvest:gatmn for an aileged misconduct. Before suspend’ ng any

- ‘employee, the Management shall discuss with the Union
Executrms and the C’ompany shall take one month o investigate

allegatlons will reqmre the employer fo re-mstate the afsrm.vla'mavﬂ!é
w:thout loss of any beneﬂts

The Employee shall be ‘advised of the outcome of the
mvesttgatlon camm;ttees d"““?'ision in wntmg statmg reasons for

(c) D:m:ml '
Any employee who

Act Cap.92.

In the ed|t|on of the . FI]i Times dated 28 February 2004 a news article appeared
without the name of the journahst who was responsible for the article. The
article dlscussed-two issues. First there was a reference to a claim by the Union
for a pay increase. Secondly, there were references 1o the mahegany timber
business ‘of the Company. A number of comments on both Issues were

source at the Company. |




-6-

During the co

of his evedence, the Gnevor admltted that the foliowmg_

comments were correc ttrlbuted to h:m

B - {a) The Tropik Wood 'Empioyeés and Allied Workers: Union also urged:
. ___...‘|andowners of mahogany forests to claim h|gher stakes in Drof ts from

(b) 'Umons General Secn—ztary, Moape Serukalou said: Aithough the
Govemment is saylng ‘that mahogany is being harvested on a tnal

() Tropik Wood has been. processmg mahogany snnte Iast year and a Iot
ofit has been sold to. buyers from Mexsco and China: ( para 5y

(d) 'Mahogany from Tailevu is ‘beng rlpped at a sawmill in Galoa, Navuaf":

for their mahogany ~-ie (para 7)

) Mr Serukalou said the demancl for mahogany washigh. - “Peopie ha:\'?'ie__E

been cemlng to the sawm:ll from- ovemeas and they are willing to buy
 allthe mahogany”, he said (para.9) ' :
C(g) - Itis time that landowners wake up and talk to the Government about o
- : _their mahogany and the money it is fetching ( para. 1@) :

(h) ;:;s-'f"The Un;on is iookmg fnr ‘a wage increment this - year because the
Company has recorded good sales of mahogany and pine products

o _(para 11) T .':_; :
0] We hope that the Company will be prepared to accept our demand
consudenng the money it has made in recent: months (para. 12)

[§)] :.:;_;z;:-Mr Serukalou did not revea| the percentage mcrement the Union was | g

' Iookmg ‘at but said the Umon ‘would deﬁnstely ﬁght fer a pay rise
(para.13)




It should be noted that in

7

y three of the above paragraphs does the Grievor

refer to a claim for. increase. The other paragraphs all deal with

landowpers and fina returns from mahogany

The Grigvor denied mak_ing.-ﬁwe':fcommen'té in paragraphs 1, 14, 15 and 16 of the
article. iph 4 the Grievor stated that he informed the
1 warned by management not to go to the medla but

In relation to0 pa

he denied hnkmg rning to mahogany. The Grievor demed mfon'mng the

journalist about t price being paid per cublc metre of mahogany as was Sta_.ed'
in the second half of paragraph 7.

ted in his evidence that he had made rio eff
med had been wrongly athibubed to.
couid have conta' ed the journalist fo seek an apo!ogy d
couid have rltte' ' '

materiai which he

The Tribunal accepts that it may be appropriate for the Grievor as the Union’s
General Secretary to issue media releases on matters and issues concerning the
Union and-its members. However the Tﬁbunal is satisfied that the question of
fi nanaai returns to Iandowners for mahogany, the countries seeking to purchase -
mahogany -‘nd the pnce patd for mahogany products are not em ";onment
retatons Iss '

fhat the Tr:buna :_:accepts
were at the tlme commercially sensitive |ssues, the Grlevor was actmg outs:de
the scope of his responsibilities as General Secretary.

The Trsbunal accepts the ev:denoe that there was in fact no wage claim being .
actively pursued by the. Umon at the time the article appeared in the newspaper_ |
In this regard the Tribunal has noted the content of an agreement made by




‘of 28 February, 2004.

the matter. Althcugh the letter is Iengthy, it sets’ ut in clear terms the bases of
the Company 5. actlons and therefore is quoted full omitting formal parts

"Management is gravely concemed abaut the statement attributed to
you in the article titied "Workars to ﬁght for pay rise” in the Fiji Times

Your statements quoted in the arﬁclé relate to information which,
whether true or not you knew was an important part of the

- commercial operations of this Company which also happens to be your

- employer. The fact that you deliberately publfs'hed this information

though the media despite being warned- not to do 50, as you
ged in the article . indicates to the Management your
del:berate defiance ofthe requirements ofCompan_ vle9.

Managemeng, therefare, considers that you have commltted a serlaus .
disciplinary aﬁence under Company Rule 13 far t:he following reasons'

By threatemng to divulge and adually ending up d:vulgmg to the
‘media for public information such information as you obtained
e:ther from ?’raptk WOad I stnes Limited (TWIL) or from




Troplk as buyer of mahogany logs from FHCL. The information -
f__-: _;and the manner in wh:ch yau published it was dehberately and

 you should have discussed
the medla abaut it.

7113 mfamatmn, whethe_

- and malicious agamst the mtémsts of the Company Wltether it

actually causes harm is :mmatertal

w:tb Clause o6 or the Mas'terAgteement as amended

:;';f'i In wew of the sermusness of the allegatlons agamst you,

. Management has decided that you should be. suspended
~immediate effect without pay pending the completio
- investigations into the allegations and the making of a fina decision.

- thereon.: During the period of your suspension, you are not to enter -

~ the Company compound except on official business w:m the

of the

evidence,

is with Management axib;pézt goto

e or false m so far as they can relate _

with

Company, and you are not to interfere with mtness'es w:fh _

The President:: of your Union has been notiﬁed abaui‘ these

our suspension in accordance with Clause 4 of the
- Also in

| "accaMance with Clause 4 of the Master Agreement you are notified

that Management infends to complete all mvesttgatmns and come

to a final dec:slon within one month from the date of yom":

saspens:on



Although the second last paragraph refers to clause 4 the letter is purportnng to
comp\y With clause 6 {supra) of me Agrgement e the requwement that the

he was requested I‘o do. The second paragraph of that Ietter statecl |

“The cmnments in the Flji T'mes dated 28 February 2004 q:mtes

ewdence chd not provude any asmsiance on thls pomt




The Tribunal . accepts tha"" the grievor consented ﬁo an addmonat two weeks for
the Céihpany to complete the investigation and that the pe od of suspension be
aiso extended by the same period. This is the effect o

" dated 19 and 20 Aprll 2004 :

- Grievor.

The Gnevor ar:knowiedged hrs signature during the course of hi
~evidence.

The Grievor’s employment was te

. ;nated by letter dahed 6 May 2004, 0 mlttrng
formal and Ielevarit parts the

T stated

el

I am to mfo:m yau that Management is satlsﬂed that the to :
of your condiict as an employee in publicly disclosing mibrmation
relating to the business of the Company as and when you did
amount to a serious and malicious breach of trust an risions
of clause 6 of the Master Agreement between Tr

Employees and Allied Workers Union and the Company as' well as
Clausesyand 3af the Campan" rRules. :

, ; ou should be and you
are hereby, as a result, dismissed from ‘your pasrtmn as an
employee of this Company, eﬁectlve fmm today .....”

Acc copy of e Ietter was forwarded to the Uniaﬁ President.



It is clear that the Grievor's employment was termmated by way of summary .
dismissal,

L

,In its nary submlssmn the Union ciaimed that the Company breached
" clause 6'of the Agreement as amended by not discussing the matter with- Union
| Executlves before it suspended the Grlevor. The Umon also claimed that the

( Josntly iﬂvestlgate the

allegations. :
the legitimate
+Secretary. -

on: ¢l ] r's conduct amounted to___ |
_fg of a press statement i hls capacnty as Unlon General%é?e

ctoSiné;;Sdb'mission the. Union also adds that the comments made by'the
G'f jor were fair and that rothing confidential was revealed in the article. The
Unfon also submlts in its closing submission that there were outstanding wage
es at the. tlme The evidence on this matter was somewhat contradictory an
_._;.__._mconastent In any event, the Tribunial has made a ﬁndlng on thls issue and the
3 quesnon was of minor mportance in the context of the Dispute. '

" The Tribunal is satisfied that the GrieVor’s conduct amounted to a breach of Rule
9 of thm :?Company Rules. The Tribunal is also satisfied that the misconduct was
:suﬁ" cuently serious to ]ustlfy the penaity of summary dismissal in accordance wathsi
Rule 13 of the Company’s Rules and section 28 of the Employment Act Cap. 92 “

Furthermore the Gnevor breached his duty of loyalty by engaging in public
L ccmment which was detrimental to the Companys legitimate busmess lnterests
. Having considered the accuracy of the information, the confidential nature ‘of the

information, the manner in which it was made public and the extent to which it




' _summaw chsm:ssai was an appropnate dssposmon in this mstance

Although the Grievor dlaimed during the course of the evidence that he had
spoken to the journalist:about forest certification, the article made no mention

whatsoéver ; bout ‘this matter, Once again it is noted that the Grievor made no

In his. evxdence Mr L Simpson, the then Unlon Pres e
M Manl‘lon 22 March 2004. It was not appa

admitted meeting with
,a particuiarly helpful -

been macte 'by the Company - This concluszon was based on the fact that Mr
Simpson was handed his cc copy of the suspensnen letter when he entered Mr
Mams office, Mr Simpson stated in evudence that he 'Saw No purpose in
dISCHSSIng the matter any further, ’

The Trtbunat is not satisfied that the Gompany genumely attempted to discuss
the m:"::""*"er with the Union President. pnor to the suspension of the Grievor.
'-':i-;'[here ‘Was certainly the suggestlor; of pre-determinahon which effectively ;
prevented any mean;ngfu! ctls Ission. |

The next question concems the nature of the mvestugahon The team appomted
to investigate the a!iegatlons consmted of the Chief Executive Officer, the Human
Resources Manager and Mr Mam " The Tribunal is not satisfied that the

amendment 15 clause 6 reguires thata joint Union/Company team be appounted




' joint investigations were put to Mr Mani in’ cross-

14

to tnvestigate dfscuphnary allegahons on every occasion. Aitheugh mstances of
exarnination, there was no

~ evidence adduced by the Union to: substanhate wh ther such ;om’c investigations

;ia@estigaifi:ions are cbn_ceﬁied.

. The Tribunal is satisfied that the Grievor was in all other respects afforded

procedural fairness.

In correspondence paesmg between the ‘Company and the Union, the Umen has
raised two other |ssues wh:

equlre a bnef comment.

the Constltutfon guarantees the rlght to freedom of speech and ekhressmn

Howeve'r-.the same *éctien makes it man’i_festly clear _}:I.__ha.t' this right is not
absolute. The Tribunal does not consider that CompanyRule 9 is in breach of
section 30 of the Censtitution,_ xtent thaf the gualantee is binding upon
persons (as defined in: section 194) "as distinct  from Government (le ;
horizontally), G | c

Stcondly, the Unaon in the same letter refers to ILO Conventlons, Trade Unlon_
nghts and Fiji's Conshtutlona! nghts

The Tfiijg_nai' is saﬁSﬁed" that the Company’s Rules do not breach any of the
rights or guarantees set out in either section 32 or 33 of the Constitution.




The relevant International Labour Organization (ILO) Conventions are No.87 :
being the Freedom of Association and Protection of the Right to Organize
, L ] rgaining -

Convention.

It should be noted that Fiji ratified Convention No.87 in 2002 and Convention -
No.98 in 1974. = i

ted treaties”in -~
_'the sense that the Parliament has.not passed legisiation which incorporates the
-+ Conventions therehy making them part of the domestic law of Ful As such the:_

Conventions: do naﬂ":"ferm part of the law of Fu; ' : "

However, both Conventions remain what are termed “unif

sveloped where domestlc courts refer to the %;prov:s:ons of
LO: onvent_l_ons 87 and 98 whent d
the rights and obltgaaons of parties ‘under domestic law such as sectlon 33(3) of
the Constitution which provides that every person has the right to-fair labour
practices. In particular it is accepted that there are certain principles of
interpretation such as the presumption of compatibility and the presumption of
constltutnonafety which . wczzlci perrmt the use of these Ccnventlons when
construing constttutuonal provisions suchi as section 33(3) | |

The practice-t';?has

It is noted that'éi?ticle 1 clause 2(b) of Convention No.98 states:

"™ Such protection (against acts of anti-union discrimination) shall
apply more paﬂlcularly in respect of acts calculated to:
(3)  cecriiverin

(b) cause the dismissal of or otherwise prejudice a worker by .
reason of Union membership or because of participation in




: certain ‘of their members of other: actlwties that are “unconnected wrth trade
: union functions (Commlttee s 1985 Dlgest at paragraph 357).

The Tribunal is satisfied that the Gnevors comments about mahegany and
o nanc:al returns to landowners were matte whzch were unconnected wnth_ is

dec:smn to summarily dismiss the Grievor to be in breach section 33(3) of the
Constitution. : C




The decision bY the: Companylto Summahrily dismiss the Grieiror was reasonabI@

The Company has not otherwise breached the Agreement nor |ts Ru|es The

Grigvor was_ otheer : fforded pnocedurdl fairness.

There has not i)een any breach of the Constltutson in relation to freedom of - -

ive bargalmng or fair labour practic
e Grievor's right to freedom of expr

The Grievor i en’atled to one months’ wages in respect of the Company s failure
to discuss in good faith the Grievor's suspension, ©

. .: ' " ,'_ _,/f‘(\' . |
DATED at Swa this- /0 day of January 2006

ARBITRATION TRIBUNAL

There has not been - -




