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A trade c,sowte "as rec-cr:eo or 26 Jarc;ary 2:c2 by :rie c,;:1 O'l. ~e report 

deadlockec, the ,>.1,n1ster a"'tncr:zec :1e Permanent Secretary :c re'e, :~e 

Dispute to ar .ti, 0 0 : 0 a:,::;n T-1b1.. 1a1 for ser:1erner;r oursuant to sect,or S (2:, '.b: 

of the T:aC:e Dis:J:..,tes A,:: CcJ 97. 

The Dispute vvas referred :c the Permanent A'b,:rator on _ Decernoer 2JC2 

with the fcl iow:rg te,'T:s cf reference 

"., ..... for settlement over the termination of Luisa Mccomber, 
Levi Matavesi, Ada Williams, Rajendra Kumar, and Meli Bakoso 
with effect from 19 January 2002 which action the Union claims 
as unfair and unjustified and therefore seeks their re
instatement without loss of benefits." 

The Dispwte was •s:ed for a crelin•nary reann;; en 2'.J Fetn.Jar,· 2CC3 .A: t>ie 



• 

When the J.saute was ca lee "'or rren::1on c1 7 Octo'.Jer 2003, :rie Tnbunal 

fixed the heanng c/ tr'•e Dis~ute fc,.. :s 1\cvern:,e.,.. 20C3. :-t tre re:::L..est of 

the parties tr>at Cate v.as sJbseccJently vacated :::y corsent ard :-e )1soute 

was l1steo for nearir'.g on 4 February 2004. J-ce a;;;aIn tre UrI0,- a:::cl1e::: D, 

letter aated : :. Ncverber 2C·J3 for tne hea- ,g tc oe 'le,c ,,., c.abasa 

on 4 May 2004. :he rearing c,o commerce c- 4 ,iav 2JCS ,r ~abasa 2"'C 

continued til, the enc of tne fc!icw:ng day, ov l'in,cr. t•n-e tr:e E-no!::Jver nae 

completed its ev,dence a.,d c1osed ,ts case. 

On the morr,~g of 6 ~1ay 2004 ,he Tr:ouna- Secretary received a nxe frcr 

which statea that she was ur·.ve and c_;naole t:J atte~d fy :ne cont:nua,,.Jn cf 

the hear,ng. As a resuit :-e ) soute was ao:c.w1eo ::,ar: rear:J tc a aa:e :: 

~ be fixea. f 

By letter dated 19 Mav 20J4 f 0 :Jr :ne a·.v '--., c· G,osor & :::or:;any tre 



The Trrbuna' ~ac '.J"ecteo tc:at t~E D s:iute should oe re-hearc aue to :r,e 

proceedings arc ::-ie Irvo1veMen: of legal practitioners for the Employer. 

These mat:ers are rn:;-e f~ v c.scJssed 1n the hterim Award referred to 

earlier. 

The re-heanrg cl 1:ne Lj,sJ·...;te cornrr.e--:ced or. 3: ~cy 2-:>JS ;; ~abasa. Tr.e 

hearing cont1ruea on :. and 2 ccJne aro was the,, adjOcJr·,ed c2"t neara :o 5 

July 2005. DJe to unforeseen circumstances tne re-hearing cf tr1e Dispute 

could not resume cJrr1 2c, Sectembe· 2CC5 ,n Lacasa. -re near,ng c;::r.,1flueo 

on 21 and 22 Septeflr:ier 2DCS D--1r1n:; the 1ea·1n:; the EIT'pioyer ca 1 ie:J six 

and the Un1O" called f ve w t"esses t:J :; ve ev.den::e. 

During the c::ic:·se c' t1e hearing, tr,e ~nio- acpl1ea to withdraw :he D,soute 

. in respect of the Gnevo- c.ev· '1ataves1 anc c,scc1t1rue ::-,e :i-:::ceec ,gs ,, 

respect of :rat Gnevor. . ne =mp1oyer did no: c;.ppose the apo. cc~:or Ir 

addition, with t'">e corsent cf tne parties tre Trio~nat ccrrectec: a soe: r:; 

to Meli Baiekcsc. 

written f,,a, s_br ss ::-is 

concerning tr s c::,s:;:c:e 



,; for the purpose of cc1:ec.ve '.:a:-~a!r.:rg. -::e 1 .... ''7!0n re::;,....:esteC bv 1e:-::er dated 
F 
7 

12 January 2C{:2 that tre ~ria'oyer gr::nt it vc!~ritary recogn,t1::i1. -:-he 
i.--' 
\c Employer did not "esoord anc as a resuit the Un1O" was grante:: CCTD~'scrv 
•• t recognition or: 2 May 2C02 w~1oG' .vas deernec :c have aecome e""ect,ve '"c-r 
ir 
1 12 January 2C02. 

ic n would appear from tre ev de nee before tr'.e Tr:bL. 1a, that t~e ET p,::iyer was 

(' not favouraoly d:sposed t::i tile ::respect of ,ts sta"' DecoTing _nor rnercbe"s 
::c. fi The Employer's att1tuae s c:early set OL.;t on page ~ :J' ,ts Prel1rrvnary 

lr submission dated : July 20J3 

i: 
~-· 
" L 

"Hotel Takia is a small family business venture with only a 
handful of workers, all of them now recognize that their best 
interest lie in maintaining the present state of affairs rather 
than having to join any union at this time. 

Union activities with regard to small business ventures such as 
that of Hotel Takia can be disruptive and harmful not only to 
the hotel but also to the best prospects of the employees 
themselves. " 

·:ilM! Constitution -:-his 'T'.ears :7at n8 JrOV!Sion ''i a"y !av., can ;:~ever•: c 

-~~er from exerc s :---g t~a: r,ght ... 1!ess c-:e of -:h,e :ir :a: :1s se: c_.t -

· · n 33 (4) of :r,e '.::J"s:::..: :;r, 1s oresent I: also rreans tr.a: -c ec::,c,e

... permitted t:J take a-v ac:•:;n ,.,r,cn 1c2v be regarJe:: as ..,ccrs s:e-: 1. tr 



senous oceach c:f :-e CC"tract of serv;ce. 

~ ~-, 

fi Secondlv, the 'noun::: ,s concerr-:e::1 aooi.;t son,e co-nrients 'T1ace by the 
f· 

Legal Pract1t1:Jners ac:: 1r,g 'er tre crr•.o,cyec 

Final Replv Subrniss1cn f 1!ed :Jr, 24 . .:-ugust 20:JE. 

There is an ooservat,01 1n the secon::l paragraph :"at "(')rere ,s /70 douo: 

that the Hote' was :.-eatec as the corr.o',a1nar: - t~.-s case" :: s---ioc1c oe 

noted that at the time at wren the a11eged 1nc1derts occurred ,r, tr·s C:s;:iJte 

there was no cciiect•ve agreement oetwee1 tr.e pa-:,es 

principle as aop, eo cv :r,s T 0 ,ouna1 and i': arbitrat,or ;:;roceec -,gs genera·:v 

is that in disputes 11vo1v1n; either terminat1or of er1;p cyrie~: :::c s;;-r"lary 

dismissal the empicyer nas :;-,e burder of p 0 cv,rig that the act en taken .... as 

- justified. In other words t~-e crnp,civer •s requ.rec tc esta~1,s,n t;;c: it had >S: 

cause to d1srn1ss the Grievor. Ir, SJCh cases the practice ,s icr ,re eriol:Jyer 

, to lead and ca!i its en:::ence '1rst. 'r"s was the crocecL,re fo .CJ\\EC c: :'le 
' ' t•-tlearing of tr. s D1so:cte. :..: n:c stage v.as a-iy cbJe::': :r 'a1se::: t, e,,-er pa--i:v. 



- ! -

remain ,;--- tr1e ~ea~lr.; :~::-c::. : 1.J~1ng the E'i'o-cve-·s ev1de .... ce 2s it vvas rot 

possible at that stage to cete:r::11e 1r --esoect of '.'.'""'iC;"'1 gr:evance ea-:r cf the 

Employer's v.'1tnesses •,·,as tc g,ve ev,de·xe. :'acr ::; 0 1evor was en:,t,ec: tJ oe 

present oving the course of the Emp,oyer's evidence tc prcviae arv 

necessary instruct1or,s to t'leir acvocate tc ass1s: .n coss-exar ,at on. 

r The Tribuna, also ;:ierrr',1tted all t7e ::;r;evors to ren-ia n ~, the hea" :-ig "CCr:7 
~~ 

;, during the course elf '.:'le Union ·s evioence or tne bas•s tha: eacn Gr,evcr 
·' 

would be ;!vm; ev1se:1ce :n r-espect cf n1s/'7e~ C\vr'i Q"" 1evance. Eac': 

grievance ,nvo!·,ed a separate anc d1sti'lct se: cf c1rcJrrsra~ces. ,~,s ·.,as 

expressly ackncwledged cy the Emp'cyer 1r. paragrapr 3 or page : o' :s 

Reply subrr ,ss'on. 

There is also a cia1rr by t'le !:mpoyer that s,nca tne DispL.te ,nvcivea 'fo~r 

different como,a1rits·· the ~r1oun21 sho~ d ::ave -(eot "eac, of :nese 

complamants out of nearirg of each otr:er"s av:aance -ne -r,our,a, does r.c: 

•;::.c: ,...,,..._-,,,...._ ·---~ 

Tribunal ·nas net ass1stes bv t'"".e ev1de:1ce · .. ~, ..... c~ a:1·.,.· Gr:evcr ga-..e -

late its proce.:J·u;e 2s : ::- ~...:s .:-:: . .:-_,~'le ... ---:2 ... e ... -:e ... se::~ :- ::: (1) the 

I is not :JC:.Jr: :::: . ..,, t'"1e rves J; ev:.:ence "'"' ::-. : ... .:-- ~ ---~ J,..oceedings. 
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However, tr,e Tr:c:.1na rr'.'St ersure t"at :1e oart1es are afforcea orocedural 

Part of the Union's suom1ss1or is concerned with the c:a1rr that :he 

termination of empioyment was cDnnected to eac~ G"ievy's dec 1 s:on to Join 

and remain a memoer of the LJ11on. This was the t'lrust of the Reoo:-:: of the 

existence of a trade d 1 soute set oc1t 1n the Unior's lette- oated 26 :anuary 

2002 addressed to the Permanent Secretary. This le:te' was cop1ec to the 

Employer. 

However ,n a detailed reoiy 1r its letter oated as ea·iy as 7 February 20C,2 

and addressee to the Labour ~1irstry's Permanent Sec·etarv, t~,e E'T'p1oye

set out its oos1t1on 1ri respect of each of the Gnevors. Tne ,.,.,atters which 

related to each G·1evo- are cleariv stated ana are cla 1 meo oy tr,e Emc :ver tc 

be the basis of the oec:s1ons taken by the Employer 1n respect of eacr 

Griever. 

As a result the Tr1bura 1 1s satisfied that tne Grievers were awa-e 1r ;anua:y 

2002 that eacr cf theT was the SLOJeC: of a oec,s en con:e·cc,,.,g the -

employment statc;S w~1ch 'lad been taken Dy the c'rrp:cyer and wr,1cn 1•1c:s 

factually suoenrroosec arid 1r addition to the controversy w-i1c'l ther ex's:e::: 

concerning un1or merr,oersh1p ard rec:::>gnit1on. A.s a result the un,:- kne.-, 

or ought to have knc',\" ,,.,at ne Gr,evors were t"'e subJeC: :::>' ~a-a;errer,t 

decisions taken by :rie ErT101over w,h1C.'l 1 .. ere ~ ado1ti::ir :c :"'e :_es:,on of 



For reasors c1est i<rown to tne L.;n1on. ne1tner :1e factLa1 c1ases of the 

~ Employer's cecis1or'.s ,10- a.1y ::;uestior of fa,rness co1cerning the nnanne- in 

which the decisions were t::-<e1 was addressed by the Union until sonn,e time 

after it had reported tne Dispute. The union initially c'1ose to c1ailerge trose 

, decisions only on the ssue of unior nnembersh:c and recogn1tior. 

Having carefu1:y considered the evidence the Tr;buna: ras conc!LCded that :he 

question of union mecnbersh1p and un1or, recognition was not the basis of any 

decision taken 1n January 20C2 by the Employer ,n resoect of :ne 

_ employmer: s:atus of any of the Grievors. The Triounal aoes accept that ::he 

.~ issues of union memoersh1p and union recognition were matters of concerr 
? 

and bitterness for both the Emoioyer and the Hotel's emp1oyees ,n JanJary 

I" 2002. However there were cle::rly other matters 1n respea of eac1 of tr,e 
;,;_ 

"' four Grievors wnicr the Empiover has submitted Just f1ed the decis on taken 
~ 
1r in respect of each of the Gr1evors. 
~ 

it' 
[ 

f As a result the grievances fall ,ntc two separate categories. The firs: category 

involves the termination cf emplovment of ~u1sa ~1c Comber and ><.eJe"dr:: 
~•: 
1117' 

Kumar. The second category involves a determ,nation as to 1~1ener tne 

Grievors Ada Williams and Meli Baiekoso were d1sn- ssed or were Jee:-ned ::c 

have resigned by their 1e::ers dated 23 Janua-v 2002 

- The Tribunal proposes to deal f:-st wrtn the G-revors .Aaa Wr il1ams ano Me 

'Balekoso. Tre Tribunal 'las caref.J!;v considered the evidence wr :::· 
: relevant to :hese two Grievers and or ttie balance c" orobab'ii:ies ri;:s ~aae 

,. certain findings of fact. 

i-The Tnbuna! nas ac:::epted trat ,r, ~::ciua·y 2:,:2 ,,.,e E"":J Jve· was 

;,/e>c.periencing a :c\-~,,.,t:_Jr" 1r c-s,r-ess v;1tt-- :Jar:,c~!a,.. ~,e ►e~e,-:e to the 

. occupancy rate 



Tribunal ,s satisfied that the House Supervisor Ms D S1vo 1n•omned the 

or Ada Williams and the athe- three hot;sema,ds at a meet,ng on 18 

ry 2002 that there was to De •ntroducea a rostered one weeK on one 

off system due to low occcupancy. 

Tribunal has accepted that the Grievor and Ms Gulshan Bi were to be 

11&!red off the following week, commencing Sunday 20 Janua:-y 2002 Tne 

ining full time housemaid Ms S Kumar, was to be rostered off the week 

was no evidence before the Tribunal to suggest that :here was any 

duct by the Grievor Ada Williams wh 1ch wouid have callee fer 

inary action let alone termination of employment. 

vor Ada Williams was paid her normai wages for the weeK on Friday 

The Wages Records also show tnat the Gnevor completed 

's work by attending for work on Saturday 19 January 2002. She 

work the foilow:ng week. The otr.er housema d rostered fo- the first 

. ·off did not work as a housemaid that week, cut d,a work two days 1 n 

en. The Gnevor did not report for work ,r the weeK she was meant 

· vor subseauently s•gned a letter dated 23 January 2002 addressed 
"i' 

.-.Employer's Manager. Orritting formal parts, tne letter sta:ed 

i- • 

':{ .. Further to your decision on Friday 18 January 2002, I wish to 
{advise you that you had terminated my employment because of 
~;~-,, decision to become a member of the National Union of Hotel 

catering Employees." 



The Gnevor ack:nowledged rer signature. The Gnevor also st2:ea :r,at 

another of the fot..r Gnevors, ~Jisa Mc Comber had drafted the letter arid rac: 

also delivered tne letter tc the Employer on about 29 January 2002 along 

with similar letters signed oy ,1e other Grievors. 

~: Although the Grrevors version of events differs 1r almost every respect from 
E 
[ that given by tne witnesses who gave evidence for the em oioyer, the 

l Tribunal nas conclL;ded that the Employer's version s on balance to be r preferred as the rrore reliable account. As a ·esult the Tr;bJral has 
j._. t concluded that the letter dated 23 January 2002 and signed oy n•s Grievor t does not state the real circumstances of her pos·t•cn. 

~f; i,,'; The other Grievor 1:, this category was Meii Balekoso. The Tr buna 1s 

1 satiSfied that on Friday 18 Ja:-iuary 2002 the Emoloyer's oay clerk, Mukesh 

·:·:Chand, infor'lled the Grievor that as the Hotel was not busy, there was no 

· requirement for security at that t "le. ,he Tribunal is sat sf1ed ,~at the 

,-Griever was tole 1n the same conversation tnat he would be cai1ec oack wner. 

;business picked up Both security staff were stooG dow". but t~e othe· 

·,security employee cont 1,ued witr his N1gnt Cl~b dut•es 

was acknowledged cy the Employer tnat this Griever was no: ca 1ed to 

m to work. ~we reaso:cs were given 

rvisor, statea that the Griever had returnee to •1s v1i 1 age and ccuic re: 

·ally be eas1lv contacted when bLsciess ,mproved 



Secondly, ::.h:s G-1e·,:::- a,sJ s ;;-e:: a ette· dated 23 January 2002 which ,·,as 

subsequently de 1 verec t:J t"'e Emol:Jver by Luisa Mc Comber on abowt 29 

January 2002. Orrn:t1rg forr-ia carts, t'.liS letter stated 

"Further to your decision on Friday 18 January 2002, I wish to 
advise you that you had terminated my employment because of 
my decision to become a member of the National Union of Hotel 
and Catering Employees.' 

-- Upon rece1;pt of the iette.r it ap::iea!'"S that the E~olcyer c-.d r:ot see any :>01r:: 

in attempting t::: recaii :he Grev:r to resuCTe en7pl:yment. 

-, In his ev:dence the Grievor adm:tted that r.e :cac been tcld Jr 18 Janua~, 

2002 that he wast: stav at rc.'":"'e anc ,rat re wou,c be ca,:ed whe- the hote 

-;-rere was i1C ev;Cence to sL.;;gest ::-'at tr':e Gnevcr ".\CS 

'the subject of disc1p!1narv ac::,or fer m:sco-.duct. 

meetings re1a:ec ::, ~""' er: :11erntJe'."'s:1ip. T1e .,..~ J_,-a asc ccce::ts :~at 

reference to a ceCiS.1 0,,-1 en F:--idav 18 januar,· 2CC2 :-, :he :e:te:-s s -;;nee ::y 

two Grievc~s 1s a r-efe:e1:e :c :re 1rc,v1dua, .....,.eet 1g eacr1 Gr eve:, .... r.ac 

cant. 



The emplOylT'.ent s:atus of these :wo Gnevcrs sho~ ·:J oe ceterr ,ea on the 

mainta,r,ed t1e pos1t1cn trat the r emp cymert rad '"'Jt oeer :er'T1nated. 

warranted the implementation of d1sc1plinar-y procedures. 

the contents of tne1r iette·s dated 23 JanJary 2'.J02. I.., the case c" i>aa 

Will1ams it would aoPear 'ron- tr.e ev cerce tr.at the Empioyer a,sc c.a:ec 

some reliance or the fact that she die not re:Jort for wcrk r the wee-< 

following her ·osterec \,eei< ::;ff 

However in :heir letters ne,tner Griever expressed a, ,,.,:er.t,o~ ::i quit t,e,r 

employment. Ir the,- ev•derce :-,ese two G•1ev:i"S ccnf r,.,-e:J t",a: thev 7 aC 

not intended to quit their employmert. The Trib·_,_a: !las c:i..,c-~aec :rat :re 

V letters d:C not demonstrate e1tr:er ar; :---:ent1oi"'. :c a~1t ---er C :i ':'"'ev a:---: . ..::,t r.2 i letters of res,gnat1or .. 

rf 
It must be reca lea tha: ,-,e E~::: ever s evioe-ce was t~2: :re G- eve rs r.ac 

been laid-off, one or a -os:e 0 ea b2s s, tre :i:-er -.cef- te,·,. o~e :::: 2 

downturr •, b~s,ness. 

Employer that it was tC!e.r Je. ef tr,a: :-,eir enc:cy7"en: r,ao beer :errr1na:e::1 

1 employmer: status, 

' existed 

.I attended with the E,1 olcyer s Man::;er 

,, ... ,.. ......... ,..., 
.. '- • "::✓ 



laid-off the Gnev::rs ard :ren becon,ni;; awa-e that ::-iey were 
,,:. 
.\i8listaken as tc :ne ;:;osit,::- cancer- -g the· e....,c 1c,ne": sta:"s, the 

J Employer was not entitieC to ,nfer tha: the Grievers :y their lette-s were 
~-; 

{lquitting their emp,oy-ne-:. Tnere was s,mp v no ;:;as,s for a ·easc,,ab,e 

:'. employer to concl.Jde tnat t7e two Gnevors ciao vo,untarily severed the 

i employment relationsr:.::i 

:" The Grievor BaleKoso was not recalled to work wher D.Jsiness at tne note· 

picked up. The Griever Williams did no: returr :c work ,,-- the week 'clicmng 

her rostered week off because sre considered tr,at he- em::iioynert "ao ::Jeen 

te.-minated 

The Tribuna' finds that the Gnevors die not quit trie • enciov:-ren: 2'7C trere 

was no deerr,ed -es 9nat1or. As a res~'t the G- evors are :c be re- rs:atec 

with effect from 23 January 2J:2. They are to be paid s x ncntrs wages anc 

the balance of t:1e per,oc s to be ·egarded as leave w,t7c~: :;ay 

dismissal. 

pursuant to mdiv1dual ora1 co:-t:-ac:s cf service. c.s a res'...J:t t""'.e ;:;:::vs :ns ::" 

Part V of tr,e Employment Ac: Cap 92 are app cacie. 

Although there was sone re:erer:ce c-aoe C:cJnrg tne hea,-g ::: sec::- ;:4 of 

the Act, :: s:-ould ::Je -:tee: :ra: sec:,c- 2.:: acci es t:: te·r- -a:::- :/ a 

contract of service oy rct1ce. 11 t"1s ~1SCLte "e1tre- Grever ,•,as:;: ,er any 



;"An employer's cc--nmo'l 1a1, r,g,ht :c sue'lmar,;y e;,sm,ss a,., emp oyee -'lho 1s 
~l 
[ employed ur.aer a--, :era. cor:-ac: of servce s '701', resrr1ctec to ::cie 
., 
?,;; Circumstances wri,ch a-e set out 7 sect,or 28 of :1e Em;::i,oyrent .:.,ct. Sc fa-

I 

' 
-£,c-

as is relevant, sect1or 28 s:ates 

"An employer shall not dismiss an employee summarily except 
in the following circumstances : 

a) 

b) 

c) 
d) 
e) 

where an employee is guilty of misconduct inconsistent 
with the fulfillment of the express or implied conditions 
of his contract of service; 
for willful disobedience to lawful orders given by the 
employer; 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •••••••I 

for habitual or substantial neglect of his duties; 

~- · P-.s has o~e;1 beer, s:a:ed by th:s Tr 1 Cu'la1 nc~ every act cf .~:scC'lCL.C: wh1c,~ 

falls within one cf :f-ie cate;or es set o'---: ir-1 sec::·cn 28 \\·' autc:atica:.v 

-

entitle an emp1oyec :::: 1r1oose tne penalty of S'Jr:,,a-y d1snr ssa'. 

The miscc:1duct 'TL.;s: oe cf a sufficent:v se ... CJS ----ature as wo;.;i.: have 

entitled tne err,o!oyer :o s~T"1ar v o:sm ss ar e'1ol:cvee a: co~,o~ ,a,\ 

"However, the right (to dismiss summonly) does not arise 
merely because an employee's conduct falls generally within 
any circumstances described in the section (28). ..... even at 
common law, it is always a question of degree : only serious or 
fundamental breaches of the contract of employment entitle 
the employer to exercise this right. Apart from this common 
law limitation ----- , in disputes before the Tribunal alleging 
unfair dismissal, the exercise of the right must also accord with 
the additional principles of fairness or reasonableness and 
good industrial practice applied by the Tribunal in such 
disputes. " 
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The Grievo 0 Luisa ~•c Ccrroer was surn:-nanly dis-n1ssed or 19 January 2002 

as a result of a'l 1r:1de~, wnich OCCJ...,.eC in tne reception area of the >-lotei on 

Friday 18 January 2JC2. A'thougl7 the ev 1dence concerr,;ng t'le deca1!s as to 

what exactly was said by whom and in what tone is 1n sharp confi:ct, tr·e 

Tribunal 1s satisfied that the discussion arose as a result of a proposec 

dlange to the roster fer the staff at reception. The Tribunal is also sat1s•1ea 

that there was a guest present for some :f rot all of the durat1O" o• :he 

ineident. Having considered the evidence the Tribunal ,s satisfied that the 

Griever's benav1our amOL.:r1ted to misconcuct. The Tribunal 1s also sat 1sflea 

I, that the response by the Employer's Manager aggravated the situation and 

contributed to the unpleasant nature of the mc1dent. As a result of t'lat 
t-

r' incident and the subsequent discussions between the two, tre Tr:junal is 

~ 
~ 

satisfied that the working relat1onsh1p between the Employer's Manager and 

the Grievor ~uisa Mc Comber was .'lot sustainable 

i 
~.;,--'• Although the misconduct may 7ot have justified the 1r7oos1t1on o' the severe 

penalty of summary dismissal, it was certain1y groL:nds fc- tne Erc:oyer t:J 

terminate tne Grievor's contract cf service by giving notice or paymer,t 1r lieL 

of notice in accordance with the relevant provis:ons i'7 the Emotoy-ne~t A.ct. 

!-
I In additior, the Tr,buna 1s net sat:sfieC on tile evidence that tr s G-1evor was 
' 

-.} afforded a reasonable standard of crocedural fairness. A 0 eas::nable t'rne 
-· 

-~ should have been allowed :o oass so tha:: the oarties concerned had allO'Nec! 

· "the dust to settle'· before tre Employer's cisciplina, act,.:~ 

implemented. It s ~ot appropriate for a clerk to 1rforrr an e"lplovee t•,;,• 

·• a ca1rr- arc cor.s,aered atrc,osprere. 



the Grievor had oeen ar emc1cyee of some vears standing without any 

history of se-1ous r'l1sconduct, the E--npioyer should have 

onstrated a more cons1aered approach. 

Central Manufacturing Company Limited -v- Yashni Kan: (Civil Appeal No 

of 2002 delivered 24 October 2003) the Supreme Court of •1: 1 at page 21 

" ................... There is an implied term in the modern contract of 
employment that requires an employer to deal fairly with an 
employee, even in the context of dismissal. The content of that 
duty plainly does not extend to a requirement that reasons be 
given, or that a hearing be afforded at least where the 
employer has the right to dismiss without cause, and to make 
payment in lieu of notice. It does extend, however, to treating 
the employee fairly, and with appropriate respect and dignity, 
in carrying out the dismissal. Each case must, of course, 
depend upon its own particular facts." 

Tribunal 1s sat1sf1ed fer the reasons already stated and or: t"e ev,dence 

n by the Grievor that sr,e was not treated fa,riy by the E'Tlpioyec -. the 

nner in which :ne Griever's errp!oyment was ter'Tl1nated 

irnvrlingly the Trib~nal considers 1t appropriate tJ award :ne Griever LJ1sa 

ber two months wages as co-ripensat10~ for trie ,ar-er ,_ v.r ~" :-,e 

ination of her contract was effected bv the E"lpl::iye- and as cayr-er: -
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The Griever RaJendra Kumar was sum'17arily dism,ssed on 22 ]anuary 2002 

for having fallen asleep whilst at tre reception deSK en SunGay mcrning 20 

January 2002. On the balance of probabilities the Tribunal 1s satisfied that 

the Griever had fallen asleep and as a result had not answered the telephone 

when the Emp:cyer's Manager called early ,n the morning. 

However the Tribunal 1s not sat1siied that the incident amounted to serious 

misconduct which would have JustifieG a reasonable employer 1m cJ0S1ng the 

most severe penalty of summary dismissal. This was clearly a case where a 

formal written warning would have been appropriate. AlthoL.:gh there was a 

suggestion in the evidence that this was not the first time such an 1nc1dent 

had occurred, tnere were no details provided and as a result the Tribunal 

does not attach a great aeal of weight to that evidence. 

There was also evidence that otner aspects of the Griever's work 

performance were not of a satisfactory standard. It is the TriDL.na1's opir,on 

that a reasonable employer should have provided some relevant ar,d 

worthwhile on the Job training to assist the Griever to lift his oer'crmance. 

The evidence 1nd 1 cated :nat although the Griever may have ::>een ,nformea 

that he needed to imi)rove there was no evidence :;f any tra:nirg having 

been provided to assist the Griever ,n his endeavours 

The Tribunal 1s also satisfied tnat this Griever was not affcJrced a reasonacJie 

standard of cJrocedural fairness. Without any meeting or interview he was 

telephoned some two days after the incident and iriformed that ne was rot tc 

return to work. e1e was not treated fa r!y 1n the manner 1n w~ c- ne was 

cf1Smissed. 



- : '9-

In the case of tn1s Gr1evor :,iere 'S no evidence before the T,1ouna to suggest 

that re-::-:stateme~t 1s not the aociropnate remedy. The Tribu1al ,s sa:isfied 

that this Gnevor whe'1 re-instated and with some appropriate tra·:11ng would 

continue to be a harmonious acid effective member of the Em plover's team. 

The Griever is to be re-instated from 22 January 2002. T~e Gnevor 1s to be 

paid six months wages and the balance of tr:e per,cd is to be regarded as 

leave without oay 

Although the Gr,evors Luisa Mccomber ano Ra3endra r<umar signed letters 

similar 1n content to those sig:-ied by the other two Gnevor's, the Trib,~e7a1 

does not consider those letters to be of any particular re1evance to the issues 

in their grievances. 

Before stating the forr-ial Awards, there are two ccm men ts which t'7e 

Tribuna considers it approoriate to record. First, there was a great dea! -of 

evidence adduced during tr,e course of this lengthy hearing wh1cr, was either 

not directly relevant to the facts in ,ssJe or which was cf nc assistance tc tre 

Tribunai. .As a result the Tnouna: has not discussed tnat evidence 1n this 

decision 

Secondly, trie inc,derits wh1c.h gave rise to the Gr1eva'7ces 1r this D,s::iute 

occurred some tr,ree anc a half years prier to the hear -,g A great ::Jea! of 

the evidence given by the parties was 1n co'7fi;ct. ~1e Tribunal accepts :.,a: 

over a period of :riat 1ength, the memory cf eacr 1\ triess to 2 lessee :

greater extent became 1ess reliable. In its place witnesses reccns:-~C: 

events on the basis of wnat tnev believe must have nasoened 1-e, :ao1y 

this process of reconstruction ,s self-sev1ng. 



~ 
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! The Tribunal was left with the d1ffic-Jit tasK of determ1n1ng wl-iich version on 

the balance sf prooabil1t1es was the more likely :n do 1g so the Tribunal 

wishes to indicate to the parties that no unfavourable nference was drawn in 

;, respect of any of the witnesses concerning the truthfulness of their evidence. 

Where possible the Tribunal cons,dered the docurnemary evidence as being 

the more reliable evidence. 

AWARD 

The Grievers Ada Williams and Me11 Balekoso did not quit their enrployrrent 

~ nor are they deemed to have resigned. They are to be re-instated with effect 

from 23 January 2002 and oa1d six months wages with the balance to be 

regarded as leave without oay 

The summa.ry o smissa, of the Griever l..,11sa rv'c Ccmoer was riot ;ustif1ec. 

;; However her misconduct was sufficient for the f:mpioyer to terminate 1er 

contract of service by notice or oayment 11 lieu of not·ce ,n accordance w1tn 

the provisions of the Er1ployme1t Act Cap 92. 

The manner ::)f ~.er 0 1s:n:ssal was L.nfair and she was not afforded pcocem.;ra 

fairness. She s to te oa1d ,wo months wages as comoensat,or arc as 

payment 1n 1,eu of notice. 

The summary c,smissa of the Gnevor RaJendra <u-rar was unJust:',ec e-: 

unfair. He was treatec unfairly ,n t:ie marner of !:is c,smissal a-,c -e ,-.es 

not afforded procedural fa,rness. ;;:e-,nstaterner: is eoprooriate a-c 0 e ,s to 

~ be paid six rronths wages w,tr the ba 1 ance of :~e :;enoc tc :e -ec;2:-oed as 

;_, leave w1tnout pay. ,n v,ew of tne time that has ::;assed s -ce :1e 'lc1dent a 



Wages are tc be ca::~ ate: a: :-e c~c-e": -ates. 

The Dispute in respect :f :....e\, Mataves' 1s w:t"7Cra·.,•,-r arid the :iroceed1'"',gs 

·. discontinued. 

t DATED at Suva th 1s day cf Septe-r ber 2DC6 

ARBITRATION TRIBUNAL 


