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THE ARBITRATION TRIBUNAL

In the Dispute Between

NATIONAL UNION OF HOSPITALITY CATERING AND
TOURISM INDUSTRIES EMPLOYEES
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A trade cispute was redcries vy 2202 by the Union. Tre report

Was accepres on 28 Marcm 20072 ov the Permarent Secretary who refer-ed
the Dispute to ccrciiation. As tne concligtiorn orecceedings were dsciared
deadlockec, the Mimister authorizec the Permanent Secretary t¢ refer tre
Dispute to ar Arptrzticn T-ibunat for sethiement pursuant 1o sectier £ (20 (b
of the Trace Disoutes Azt (20 ©
The Dispute was referrad ¢ the Permanent Arb.irator on = Decempoer Z0C2

with the fcliowing terms of reference :

".......for settlement over the termination of Luisa McComber,
Levi Matavesi, Ada Williams, Rajendra Kumar, and Melj Bakoso
with effect from 19 January 2002 which action the Union claims
as wunfair and unjustified and therefore seeks their re-
instatement without loss of benefits.”

The Dispute was usted for 3 prefimimmary hearing on 22 February 2CL3. AT the
request of the Empicver for medical reasonrs that date was vacaties arc the
Dispute was retistec ‘o preiminary hearng on 3 Aont 2003 Cn that day the
parties were directaz 2 fie preimmary subm ssions by the e~C 27 Juv anc

the Discute was fxecd for nea-inz o 27 August 2005,

At the request ¢f tre Zmpioyer tme ~ea”ing date was vacated and tre Displute
was relisteg for mertior o~ T Octoner 2002 4 rsguest Mmade by ieTer Zates
11 August 22C3 for tre reanrg ¢ De meld in Labasa was ceC nec ov 7
Tribuna dug to lack of fu~Cs.
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The Employers pg' mng~y suZm™ 88 Cs were © ec mearly Juiy 200C
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When the Disoute was calles “or mention cn 7 Octoner 2003, tne Tribunal
fixed the nearing of the Dispute for 18 Novemoer 2003 At the recuest of
the parties that cate was subsecuently vacated oy corsent zrd tme Dispute
was listea for nearing on 4 February 2004, Onrce a2gam tne Union aoclies oy

jetter gated 11 Novermbper 20323 for the hearng to De nec in Labasa.

With the consent of the parties the Dispute was eventuaiv “steg for nez-ing
on 4 May 2004, The rearing did commerce ¢~ 4 May 2005 in Labasa 27¢
continued tili the enc of the fcliowing day, by wnich tme the Employer hac

completed its evidence and ciosed 1ts case.

On the morring of & May 2004 the Tribuna: Secretary received a2 note from
the Employer’s advocate, “rs Jzduram, accompaniag oy g medical catif cate

-

which statec that she was urwsal. and unaole 12 attend for ne continuanon of

£ the hearing. As a resuit Tme Dspute was adcurnec nart reard to a date 2
:
§ be fixec.

By letter dated 19 May 2004 from the aw frm of Gipsor & Comizany, tre
Tribunal was infcrmez <rat the Empioyer nal msiruciec that f-m o 1axke
over the conduct of thre Dispute  In the same 'etter tme So Citor rez.esteg 2

- —
i

copy of the recors of o-cceeqings. Trat request was ot rately cez o with oy

r

the Tribunal in ar ntenm Awarc {No 20 oF 2004) aztez & Ty 2004

g The Dispute was suossauenty sted “or menton 07 14 Juyy, 11 A_gust
. September, 12 Octoner 2004, 26 Jarcary and 2 Feoruary 2025, O~ tmat o=,

the Dispute was listec “or e-rear~g o~ 32 May 2018
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The Tripuna' ~agd drrecteg trat the Disoute should pe re-hearc due to o

("

passage ©f ume wnicn ~ag £'apsea since the adjocurnment of the eerne
proceedings ard the irvolverien: of legal practitiorers for the Employer.
These maters are mo e fu'y Cscussed in the Interm Award referred to

earlier.

The re-hearirg of tne Cispute commenced on 31 May 2305 n .abasa. The
hearing continued on 1 ang 2 June and was then adiourned ozt hearg ¢ S
July 20C5. Due to unforeseen circumstances the re-hearing cof the Disoute
could not resume unrt! 20 Sestember 2CC5 in Lapasa. ~he nesaring continued
on 21 and 22 Septemoer 2005, Duning the neanng the Empicyer ca'led six

and the Unior called five wtnesses to ¢ ve ev.dence,

During the course ¢f tne hearing, the Unicn applieg ¢ withdraw the Dispute

Jin respect of the Grievos Lev: Mataves: ang CsCenunue tThne Droceec=gs In

respect of tnat Grievor. The Empioyer did not Sppose the app.caton. Ir

addition, with the corsent cf tne parties the Tripurnal Ccorrectes a speling
error in tne Refererce for the Grnievor Me'm Bakoss wnose Name was zmende:

to Meli Balekgsc.

At the end <of ©ne nez~rg the parties sougnt anc were z7antes e2zave 10 fie
written final scbrisscns. The Employer fled 18 “inai submrsson on 4
November 2005, Cile 1 the wiimely passing away of the L~ 2ns Geners

Secretary, the Unor's 2nswering supmission was rot fled unt. 2 June 2002

The Empioyer fileg g ~eply submissior on 24 ALgust 22075,

Before proceec ng tc trhs ev Cence o~ orespect of the remra ning o 57
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First, the 1ssue of the erttiement of tne L7ion 1O recoticn OV I0E Employer

for the purpose of coliective cargaining. Tne Lnmion rejuested Dy leTter dated

R

12 January 20C2 that tre Empioyer grant it vcluntary reccgrtion. The
Employer did not respord anc as a resuit the Union was granted cCmpuiscry
recognition on 2 May 2002 wnicn was deemec (¢ Nave tecome eactive from

12 January 2002,

. It would appear from the evidence before the Tribunai that the Empioyer was
" pot favouraoly disposad to the crospect of its sta® pecoring wnor TMearrbers.
§ The Employer’'s attitude ;s ciearly set out on page 3 of s Prelimmary

i submission dated = July 2003

“"Hotel Takia is a small family business venture with only a
handful of workers, all of them now recognize that their best
interest lie in maintaining the present state of affairs rather
than having to join any union at this time.

Union activities with regard to small business ventures such as
that of Hotel Takia can be disruptive and harmful not only to
the hotel but also to the best prospects of the employees
themselves.”

It is essentia’ for erpCyers © accent the regity that all workers a-g

guaranteeg the ~gTt o forr anc ot treds ur ons LToer secton 3 0z

1)

the Constituticn  This mears that no orovisicn 0 27y law Can grevent

f MOn 33 (4) of the Comsttuton s oresent. [T 2lso means that ¢ emDiZveT
3 permitted to take any acten whn may be regariges as norssiErt otr
 worker exercising that right. Botn the Trade Jnons Act CzC ¢ 27g tre
- ade Unions (Recognition} 42T 15388 cortanr provisiorns wh P 27e ~igroretec

3 8 manner wnich i CoNSISTErT w IN Irat CCrstIuiong T g
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On the cther narz - 3 aisc moortant for workers 10 understand ang accept

that trage unicn memrpersnio 10 -ecogn.non for e purDeses ¢

-

bargaming do not permit unaccertapie behavicur which mav amounrt 10 &

serious breach of tme contract of service.

E Secondly, the Tripunai 1 concerned 2DOUT SOMe comments mace by the
: ~dated

Legal Practitiorners aciing fcr tne EMDGyEr wniC™ 2ppear - her o

h

%_} Final Reply Submissicon fileg on 24 August 203

There is an observauon In the second paragraph tnat "{7here 1s no doubt
that the Hote! was reates as the complainar:t ~ ths case’. 17 shoulg pe
noted that at the uime at which the aileged incidents cccurred in tris Cispute

there was nc ccilectve agreement petween trhe parT.es. o

M

acceptel

principle as appied 2v this Tripunai and in arbitratior sroceec.mgs generally
s that in disputes nvoiving either termination of empoymert or summary
dismissg! the empicyer nas tne burder of proving that the acton taken was

Justified. In other words tne Empiover is required to estabisr tnat it had -ust

cause to dismiss the Grievor., In such cases the practice s for tre emplover
| lead and cali its evicence first. Th's was the orocedurs fo.cweld at the

fearing of this Dispute. AT no stage was any chiecton raises by eitrer pa-ty.

There is a further mater rases Ly e Erpover. L s camrad mat whiiss
Tribunai aiicwez tre four Grevors <2 oremain i the rearng Tooo
ghout the proceed ~gs, tne witnesses for the Empicyer were recuirad o

3iN outside urt ca&''ed ¢ give tner evioence. Al tme CImTengement o°
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hearing the Trouna’ souJ
pot witnesses snouiC "emain ~ re hear~g roor o7 2r 1o 2V TS 8y Zerce.
Union's advcocate recuestes tnat witresses remar outside LmT 2Ved to

evidence. A cirecTio” was gven Dy the Trourar aco i o,



The Trinunal oox the view tnat the fou- Grievers should oe permitted to

remain i~ the mezring rocm Cunng the B

0

over's evidence as it was rot
possible at that stace o cetermine in ~espect of wrich grievance 2azr cf the
Employer's witnesses was tc give evidence. Zacr Grievor was entted 1o be
present during the ccurse of the Empioyer’s evidence tC provige anry

necessary nstructions to thelr 2cdvocate o assist in C-3ss-exar nanon

The Tribunai aiso permitted all tne Grievors to rema.n 1 the hea™nNg r2om
during the course of tnhe Union's evigence or the bas:s that esach Griever
would be civing evicence :n respect of his/mer own gnevance. Eacn
grievance involved 2 separate ang distinct ser of crcuTstances. This was
expressily ackncwledged cy the Empicyer in paragraps 3 or page L 2° 8
Reply submissicn.

. There is also a ciaim oy the Empicyer that since tne Dispute inveived “four
different compiaints” the Triounal shoud nave «ept ‘eacr of these
complainants out of nearing of each other’'s evigence” "ne “ribuna: Coes nit

—

accept that eacr of the Grevors was 2 winess fo- any 2- 2 ¢f tre ptrer
Grievors. S¢ f2- as the Triburnal was corcenec eacm Griever was calleg ¢
give evidence r respect of nis/ner grievarce,  As & resuit Towaas nos

fnecessary to require any of the Grievers o rema = cut of e ~ezmmg oo™,

Tribuna! was nct assistec by tne evidencs wn'Cm any Grever gave -
pect of any cf the cthe- grievances. Furtnermore the T-ibu-al refarce:

s relevant ony tnat evidence given Dy eacn Gievor whigh tegtec to -

i
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jer grievance.

ant to secticn 37 of Tme Trade Dsoutes AT, Tme Tr o2 f et Titted to
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nal is not Dcunrc oy the ruies oF avicance © oy o7 o0 m2 oroceedings.
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However, tne Tricunz rmust ensure tnat tne parties are afforced orocedural

faimess and that e rules

f natural rustice are follcwer.

@]

Part of the Union’'s supmission is concerned with the ciawm that the
termination of empioyment was cocnnected to eacn Grievor's decision tc Join
and remain a memper of the Union. This was the thrust of the Repert of the
existence of a trade dispute set out in the Unior's letter gated 26 lanuary
2002 addressed to the Permanent Secretary. This letter was copiec tc the
Empiovyer.

However in a detailed reply n its letter dated as eariy as 7 February 2002
and addressed to the abour Miristry's Permanent Secretary, the Emoicyer
set out its position in respect of each of the Grievors. The matters which
relatec to each Grievo- are clearly stated and are ciaimed Dy the Empoyer tC
be the basis of the gecisions taken by the Employer in respect of eacr

Grievor.

As a result the Tribura: 1s satisfied that the Grievers were awzare Ir January
2002 that eacr cf ther was the suoject of a Qecisicn concening the -
employment status which nad been taken pHy the Empicyer and whicn wzas
factually superimpesec and in 2ddition to the controversy which ther axistec
concerning un:on memsership anrd recognition.  As a result the Uniz= knew

or ought to nave krncwn that the Grievors were tre sublect ©

“
3
o]
]
[#9)
)
(n
4
M
3
+

decisions taken by the Empioyer which were » additior ¢ tme Zoesuon of

union mempershio and Lrion recogniten



For reascrs hest krown to the Union, neither e factual nases of the
- Employer's cecisions no- any gusstion of fairness concerning the manner in
- which the decisions were taken was addressed Dy the Union until some time
- after it had repcrted the Dispute. The Union initiaily chose to cnailierge those
decisions cnly on the issue of unior membership and recognitior.
Having carefuny considered the evidence the Tribunal ras concluded that the
question of union membership and union recognition was not the basis of any
" decision taken in January 20C2 by the Employer n respect of :the
employment status of any of the Grievors. The Tribunal aoes accept thar the
issues of union memoership and union recognition were matters of concerr
and bitterness for both the Empioyer and the Hotel's empioyees :n Jancary

2002. However there were cleariy other matters in respect of ezch of the
Y

four Grievors wnich the Employer has submitted justfied the decisen taken

K
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£ in respect of each of the Grievers.
B

As a result the grievances fail .ntc twoe separate categories. The first category
mvolves the termination ¢of emplovment of Luisa Mc Ccomber ard Rejendra
¢ Kumar. The second categery invoives a determination as to wnetner the
1 Grievors Ada Williame and Meil Baiekoso were dism.ssed or were Jeamed (¢

£ have resignad by ther lemers dated 23 Janua~y 2002,

_The Tribunai proposes tc deal first witn the Grievors Ada Wilhiams ang Me:

2]

~Balekoso. Tre Tripunal nas carefully considered the evidence wh -

“relevant o these two Grievors and on the balance ¢f prebabilities has —age

CEXpenencing 2@ Cownturs n tusiness  with oartcliar qsferzre 1o the
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e Tribunal is satisfied that the House Supervisor Ms D Sivo informed the

devor Ada Williams and the cothe- three housema:ds at @ meetng on 18

pary 2002 that there was to be introduced a rostered one week on one

off system due to low occcupancy.

p Tribunal nhas accepted that the Grievor and Ms Guishan Bi were to be
ared off the following week, commencing Sunday 20 lanuzary 2002, Tne

aining full time housemaid Ms S Kumar, was to be rostered off the week

B was no evidence before the Tribunal to suggest that there was any
ponduct by the Grievor Ada Williams which would have called for

plinary action ier alone termination of employment.

I Grievor Ada Williams was paid her normai wages for the week on Friday

Edanuary 2002, The Wzges Reccrds aiso show that the Grievor completed
work by attending for work on Saturday 19 lanuary 2002, She
ot work the following week. The other housema:d rostered for the first
off did not work as g housemaid that week, cut digd work two days in
iﬁhen. The Grievor did not report for work ir the week she was meant

Sime duties.

ievor subseauently signed a letter ¢ated 23 January 2002 addressed

F Employer’s Manager. Omitting formal parts, the letter stated !

Further to your decision on Friday 18 January 2002, I wish to
advise you that you had terminated my employment because of
sy decision to become a member of the National Union of Hotel
and Catering Employees.”



"~ The Grievor acknowledged her signature. The Grevor aiso stated Tnat
_ another of the four Grievors, Luisa Mc Comber had drafted the letter and rac
~ also delivered the letter tC the Employer on about 29 January 2002 aiong

- with similar letters sigred by tne cther Grievors.

Althouch the Grievors version of events differs in almost every respect from
g

that given by tne witnesses who gave evidence for the empioyer, the

Tribunal has conciuded that the Empioyer's version is on balarce to be
- preferred as the more reiiable account. As a result the Tribural has

oconcluded that the letter dated 23 January 2002 and signed by mis Grievor

does not state the real circumstances of her positicn.

“The other Grievor in this category was Meii Balekoso. The Tribunz is
:satisﬁed that on Friday 18 January 2002 the Embpicyer’s pay clerk, Mukesh
7Chand, informed the Griever that as the Hotel was not busy, there was no
_requirement for security a3t that time. The Tribural is sztsfied that the
“Grievor was tclc in the same conversation that he woulc be callec tack wner.
ﬁJsiness picked up. Both security staff were stood down, buf tne other

security employee continued witk his Night Club auties.

®/ was acknowledged ty the Employer thar this Griever was not czied to
rm to work. TwC reasons were given  Frst, Ms D Sive, the House
Supervison stated that the Grievor haa returnec to ©is village 2n¢ cculc nes

pitially be easily contacted whan business improved.
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Secondly, this Grievo~ aiso s:greg 2 etter dated 23 January 2002 which was

subseguently deiverez 1o the Emnplover by Luisa Mc Comber on about 2

D

January 2002. Cmitirg forma. oarts, this lefter stated

"Further to your decision on Friday 18 January 2002, I wish to
advise you that you had terminated my employment because of
my decision to become a member of the National Union of Hotel
and Catering Employees.’
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Upon receipt of the ietter it apoears that the Employer c.d not see any poin:t

in attempting to recail the Grievor 10 resuTe employmant.

- In his evidence the Grigveor admitted that he rac been tCld or 18 Janua~y
2002 that he was to stay at nome and that ne wouic be calied whe~ the hote
-was busy. He statec that he was never informed that his emoicyment was
being term:nated. Trare was no ev.dence to suggest trat the Griever was

the subject of disciplinary acuior for misconcuct,

e 3t would zppear that the tmpicyer’s Manager met wth o most of me
- ployees briefiy on VWedaneszay 1€ lanuary 2CC2. Then Tver the mext Za.
two she met wiin emloyges ndividudily, The Triburnai accepts that 2

e meetings regted o JnCn membearsnip. TAg Troural 35T accests that
e reference to a cecision ¢n Friday 18 January 2CC2 ~ the ‘etters s gnec oy
two Grieveors is 2 reference 2 the indwidua meet ng each Grevor hac
the Employer’'s Manage-. The actua: date may cr may n¢t hava peen 18

uUary but the Trounal does =0t zonsicer the aotoal Cate o De particuiar,



The employment status of these two Grievers shou's pe geterm.ned on the

basis of whether they nzagd cuit treir emocioy™ent  T~e E™rlover has

1]

maintained the positicn tnat ther empicymenrt Rad ~ot neer cerminatecd.
There was nc ev.gence oF any z'legatcn of miscocnoust wrhicr woud nave
warranted the implementation of disciplinary procedures.

The Employver nas ass.mec that tme Gmevors nNad 5o the - ‘oos oecacse ¢f
the contents of their ietters cated 23 January 2020Z. I» the Izse ¢f Aga
Williams it would 2ppear from the evigcerce tnat the Empioyer aisC Diacecd
some reiilance or the fact that she dic not rencrt for werk n the weex

following her rcsterec week off.

However in their letters pnether Grievor expressed an (mienton o quit their

empicyment. Ir the- eviderce tmese twe Grievess zcnfrmea thal they nac

i-
£

not intencec to quit their employment. The Tribural has concuged hat tne

letters aid not cemonstrate either ar roention I¢ QU "or £Q They aTounT D

letters of resignatior.

It must be recaiieg that tne Emp over's evigence was that the Grevers hac
been laid-off, one or a -ostered bass, tre otmer ncef-teny, Zue 22
downturr '» Dusiness. By ther erers e Grevors wa'se ~gCanrg ic tne
Employer that it was tner De.ef that {nelr employment hag beer terminate

- @88 & resut of thewr 1cming the Unmicr. Ther yrcerstanz tg of Ther
: . @Mmploymen: status, althcugh incorrect, was not .nreasgnase given the
f‘; drcumstances which existed at tre “rme ang re meelTgs wo o ttey m2s

¢ attended with the Emcloyer's Mana

e Since the Emrcioye” mamtaired trougnout tne hear ~g That te 'z.-o7s nac
# nothing to do with the umcn issues, tre Empioyer was £ut ¢° ~olce that

E these twe Grievors we s ™ SIa<en™ (orferr ng the” 8D oy et §927.8
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sgistaken as to tne Dositicm concerm ng the- emzicyment status, the
Employer was not ertitiec to infer thar the Grievors oy their letters were
quitting their empioyment. There was simpy no 2asis for 2 -eascnabe
i employer to conclude tnat the two Grievors naa veidntarily severed the
- empioyment relationsr.o.

- The Grievor Balekoso was not recalleg to werk when pusiness at the note!
. picked up. The Griever Willlams did not return tc work i~ the week ‘olicwing
" her rostered week cff because she considered that her empicyment nac been

£ - terminated.

.. The Tribuna! finds that the Grievors diC not quit the.m emcioy™ent 2nc trere
¢ was no deemed resgnatiorn. As a res.'t the Gr.evers are IC De re-instated
with effect from 23 January 23C2. They are to be 22id X Mcnths wages anc

:. the balance of the perioc 's to te -egarded as leave witIcLT T2y

The second categcry of Grisvors involves tne terminatior of emoioymens
without notce or payTent n heu cf notice.  Ir other words, s.mmary
dismissal.

%

The Grievers, Luisa Mg Comner ang Rajerdra <Kumar, were emz'ovyes

~F
-

pursuant to indivicual ora: cortracs ¢f service. A3 a resut the orovison

¥4}

Part V of the Employment Act Cap ©2 are app.catie.

Although there was some reference mage curing the hear~g tc sector 24 of
the Act, it srould be ~ztec rhat secucr Zé& a-clies fo te™-atc- of 3
contract of service Dy rctice. In this Dispute reither Grevor was Z ver any

notice nor was there 2~y tayment - ltey of ~ctice —zce ts e tmes Grievor.




m employer's commen iaw rnght 70 summaniv Jdismiss an empioyee who is

ij—'_'mployed urcer arn ora corrvact of service S NCw restricted to e
!3.':'

P
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L-g@reumstances which are set cut 1 sectior 28 of the Empioyrment ACL

U

& asis relevant, sectior 28 states

"An employer shall not dismiss an employee summarily except
in the following circumstances :

a) where an employee is guilty of misconduct inconsistent
with the fulfilment of the express or implied conditions
of his contract of service;

b) for wiilful disobedience to lawful orders given by the

employer;
c) cerrrrenes it etesetereteteaianerne)
d) for habitual or substantial neglect of his duties;
e) ...

k. - As has ofter been stated Dy this Tribunai not every act of misconducs whicrh
falls within one of the catecores set out in secticn 28 wi autcmaticaiy

eqtitle an employer ¢ imoose the penalty of summany dism.ssal

The misccnduct must e of a sufficenty se-cus rature as would have
entitled tre employer T semmary 4iSTsS ar employee at I mMon 2w

The positior was ciearly stated in award No. 28 of 1332 2t nage &

"However, the right (to dismiss summonly) does not arise
merely because an employee’s conduct falls generally within
any circumstances described in the section (28). ..... even at
common law, it is always a question of degree : only serious or
fundamental breaches of the contract of employment entitle
the employer to exercise this right. Apart from this common
law limitation ----- , in disputes before the Tribunal alleging
unfair dismissal, the exercise of the right must also accord with
the additional principles of fairness or reasonableness and
good industrial practice applied by the Tribunal in such
disputes.”



The Grievor Luisa Mc Cocmper was summarily dismissed or 18 January 2002
as a resutt of an incidert wnich occurred in tne reception arez of the Hotel on
Friday 18 3znuary 2002, Athough the evidence concerring the detalls as to
what exactly was said by whom and in what tone is in sharp cenfiict, the
7' Tribunal is satisfied that the discussion arose as a result of 8 proposec
: change tc the roster for the staff at reception. The Tribunal is aiso satisfiec
that there was a guest present for scme if rot all of the duration of the
; incident. Having considered the evidence the Tribunal is satisfied that the
Grievor’s benaviour amounted o misconcuct. The Tribunai is also satisfied

that the response by the Employer's Manager aggravated tre situation and

contributed to the unpieasant nature of the incident. As a result of that

incident and the subsequent discussions between the two, the Tribunal is

if
i
s
r
i
i
!

satisfied that the working relationship tetween the Emplcyer’'s Manager and

- the Grievor Luisa Mc Comber was not sustainable.

il

~ Although the misconcuct may not have justified the imposition of the severe
¢ penaity of summary dismissal, 1t was certaimy grounds for the Empioyer
- berminate the Grievor's contract ¢f service by giving notice or payment in liew

of notice in accordance with the relevant provisions in the Employment Act.

¢: In additior, the Tribuna. s nct satisfied on the evidence that th's Grievor was
?_ afforded a reascnable standarg of crocedural fairmess. A reasonable time
:.L' should have been allowed o pass so that the parties concerned had aliowed
*the dust to sattie” before the Employer's disciplinany acticn  was
.'i:nplemented. It s not appropriate for a clerk to inform an empliovee tnat

[t she is to be dismissed without giving trat emplcyee ar Cposrti~ 7w 12 De
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"..~ the Grievor had neen ar empicyee of some years standing without any

pvious history of serious misconduct, the Empioyer should have

=
S

onstrated 2 more considered approach.

n Central Manufacturing Comoany Limited -v- Yashni Kan: (Civit Appeal No
of 2002 delivered 24 October 20C3) the Supreme Court of Fiii af page 21

P vasraressinriersae There is an implied term in the modern contract of
employment that requires an employer to deal fairly with an
employee, even in the context of dismissal. The content of that
duty plainly does not extend to a requirement that reasons be
given, or that a hearing be afforded at least where the
employer has the right to dismiss without cause, and to make
payment in lieu of notice. It does extend, however, to treating
the employee fairly, and with appropriate respect and dignity,
in carrying out the dismissal. Each case must, of course,
depend upon its own particular facts.”

8 Tribunat 1s satisfied for the reascons already stated and on the evidence
en by the Grievor that sre was not treated fairiy by the Empioyer = the

anner in which the Grievor's employment was terminated.

cordingly the Tribunal considers 1t appropriate to award the Griever Luisa
Comber twc mcnths wages as compensation for the mannrer =~ wr h ne
Wermination of her contract was effected by the Employer and as paymenrt

of notice.
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- The Grievor Rajendra Kumar was summarily dismissed on 22 Zanuary 2002

. for having fallen asleep whilst at the reception desx ¢n Suncay merning 20
_ g

- January 20C2. Or the balance of probabilities the Trinpunal is satisfied that

. the Grievor had fallen asleep and as a result had not answerec the telephone

~ when the Empicyer’s Manager cailed early in the morning.

;} However the Tribunal is not satsfied that the incident amounted to serious

misconduct which would have justifiec a reasonable empicoyer imposing the

. most severe penalty of summary dismissal. This was clearly a case where a

f formal written warning would have been appropriate. Although there was 2

suggestion in the evidence that this was not the first time such ar incident

" had occurred, there were no details provided and as a result the Tribunal

- does not attach a great deal of weight to that evidence.

There was aisc evidence that other aspects of the Grievor's work

7 performance were not of a satisfactory standarg. It is the Tribunal's opinicn

that a reascnable empioyer should have provided some relevant and

= worthwhile on the job training tc assist the Grievor to lift his perfcrmance.

- The evidence indicated that although the Grievor may have been informed

. that he neeged to improve there was ng evidence of any training having

- been provided to assist the Grievor in his endeaveours.

The Tribunai is also satisfied tnat this Grievor was not afforced a reasonabie

5

- standard of procedural fairness. \Without any meeting or interview he was

telephoned some two days after the incident and informed that he was rot £o
retun to work. He was not treated fairly in the manner in wh¢™ ng was

dismissed.

b Tl R R SR RS SR



~
[
-

In the case of this Grievor tnere 15 "o evidence befere the Tribuna' 1o suggest
that re-:nstatement is not the acoropriate remedy. The Tribunal is satsfied
that this Griever when re-instated and with some appropriate tra:ning would
continue to be a harmonicus anc effective member of the Emplover’s team.
The Grievor is to be re-instated from 22 January 2002, The Grievor is to be
paid six months wages and the balance of the pericd is to be regarded as
leave without pay.

Although the Grievors Luisa McComber ang Rajendrz Kumar signed letters
similar in content to those signed by the other twe Grievor's, the Tribuna!
does not censider those letters to be of any particutar reilevance to the issues

in their grievances.

Before stating the formal Awards, there are two ccmments which the
Tribuna: considers it approopriate to record. First, there was a great deal of
evidence adduced during the course of this lengthy hearing which was either
not directly relevant to the facts in issue or which was of nc assistance tc the
Tribunai. As 2 result the Tricunal has not discussed that evidence In this

decision

Secondly, tne incidents which gave rise to the Grievances in this Disoute
occurred some three anc a nalf vears pricr to the nezrng. A great deal cof
the evidence given by the parties was in conflict. Tne Tribuna! accepts nat
cver 2 period of tnat ‘ength, the memcry cof each withress to & tesser o~
greater extent became less religble.  In its place witnesses recenstr.ct
events on the basis of what they believe must have happened [-evzDiy

this process of reconstruction is self-se~ving.
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The Tribuna! was left with the difficuit tasx of determining which version on
the balance of prebabilities was the more likely.  In doing s¢ the Tribunal
wishes to indicate to the parties that no urfavourable :nference was drawn in
respect of any of the witnesses concerning the truthfuiness of thewr evidence.
Where possibie the Tribunal considered the documentary evidence as being

the more reliable evigence.

AWARD

The Grievors Ada Williams and Men Balekoso did not quit their employment
nor are they deemed to have resigned. They are ¢ be re-instated with effect
from 23 January 20C2 and paid six months wages with the balance t¢c be

regarded as ieave without pay.

The summary gismissa: of the Grievor Luisa Mc Ccmber was not ustifiec.
However her misconduct was sufficient for the Empicyer {0 terminate her
contract of service by notice or payment in lieu of notice in accordance witn

the provisions ¢f the Employment Act Cap S2.

The manner of her gismissal was unfair and she was not afforded proceaura.

faimess. She s to fe paid two menths wages as compensatior ard as

payment in lieu of nctice.

}
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The summary dismissa: ¢of the Grievor Rajendra <umar was unjustifiec

.,

-
<«
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unfair. He was treatec unfairly in the marner of nis dismissal gnc e
not affordea procedural fairness. Re-instatemenr: (s a2ppropriate a~d e ;s
be paid six mgnths wages with the baiance of tne cerioc tc e -2cz-Ced as
leave witrout pay. In view of tne time that has ptassed s ~Ce e nCident a

warning s no 'cnger aporeoriate.



'Wages are 1o be ca'cuater at the curment ratas,

The Dispute in respect =f _ev. Mataves is withdrawn anrd the droceedings
- discontinued.

" DATED at Swva ™ day of September 2006
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