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This is a dispute bt)!tween the Fiji Public Service Ass0ciation (the Association) 

c!Od the Fiji Islands Rever1µe .and · Customs Authority (the Employer) 

concerning the app0intment . of an acting Director -: . General of Inland .. 

RE'!vehUe Services. 



"' 

The Dispµtewas referred to the Trib.unal on 17 December 2004. •The Dispute 

was tlJeri listed for a preliminary .hearing on 26January 2005. On that day, 

atthe request of the parties/the Dispute wasUstedfor mention on 30 March 

2005. 

As there was no appearance by or on behalf of the Employer on 30 March · 
. . . 

2005, the Dispute was agj;lin listed for mention on 29 Apr/12005. · Again there 

was no appearance by or on behalf of the Employer on 29 April and the 

Dispute was relisted formention on 27 May 2005. 

Although there .. was no appearance by or 011 behalf of the E. n,ployer on 27 .· .. . . 

M.ay 2005, the Tribunal directed the patties to file prelimiRary submissions 

within 21 days. The Trib4nal directed the Association'.s representative to 

advise the Employer as to the requirement concerning preliminary 

submissions. the Dispute was again li!5ted for mention on 24 June 2005. 

On that day, the parties were granted an extension of 14 days to file their 

preliminary submissions. The Dispute was listed for mention on 29 July 

2005. The Association filed its prelimirii.lry submissions later on 24 June 

2005. 

As there was no appearance by or on behalf of the Employer on 29 July 

2005, the Tribunal directed that the Employer file its preliminary submissions 

within 14 <;Jays and the Dispute was listed for further mention on 30 

September 2005. The Association was directed to advise the Employer 

accordingly. 

On 30 Septeinber 2005 the Employer was granted a further 21 days to file 

its .preliminary submissions and the Dispute was listed for mention on 28 

October 2005, 
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On that day and at the .request of the parties', th~ Dispute was listed for 
~ . · .. · . . . . . 

mention on 25 November 2005. on that day the Employer was granted a 

further 14 days to file its preliminary submissions and the[)'ispute was listed 

for mention on 27 January 2006. 

The Employefe\/entually filed its preliminary submissions Qn 9 January 2006. 
,· .... .. ., . . . . . 

When the Dispute was mentioned on 27 January 2006, Mr N G Singh 

appearing for the Association informed the Tribunal that the Association was 

ready to pro(;eed to hearing and would be calling one witness. Mr S Sharma 

informed the Tribunal that the Employer was ready to proceed to a hearing 

and would be calling two witne.sses. The parties requested.two days for the 

hearing which was set down for 27-28 March 20P6. 

It should be noted at this stage that a dispute. is allocated a hearing date 

only when the Tribunal is satisfied that the Dispute is ready to be set down 

for hearing. The Tribunal must be satisfied that the parties have filed and 

exchanged their preliminary su.bmissions. The Tribunal must be advised on . 
the mention day as to the number of witnesses each party intends to call at 

, the hearing, their availability dates and the availability dates of the 

advocates who will represent the parties at the hearing. This information 

enables the Tribunal to alloGate a hearin9 date which the Tribunal can 

reasonably expect will be. the. date on which the hearing will take. place. 

Although last n1inute. and unforeseen circumstances may require that elate, 

· sometimes at very short notice, to be vacated, the Tribunal's expectation is 

that the parties will be in a position to proceed on the allocated hearing date. 
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In the event that the date alloc9Jed sbbseq9~~tiY>becomes inco,wenient or 

the parties subsequently become aware that 011~ or other ofth~m will not be 

able to proceed on the allocated date, tffen that party •iS expected to inform 

the Tribu.tialat the earliest possible opportunity; Thif will enable the Tribunal 

to cqpsider th.e possibility of listing.another !Dispute for hearing on that date. 

Ihis approach to the management of tffie Tribunal's bl.islness reflects a 

• .c:oncern to ensure thc;1tthe Tribunal i:l.nd.•its staff, a:. resources, are utilized in 

the most economi~al, efficient and effective m•ann.e1\ 

It shOU.ld also.be notedthi'!t tihis has been the practice of the Tribunal since 
, > , 

January 2004 and iswell known to all the Tribunal's sfi!keholders. Some 

. qspects ofthis pra¢tice were i:!lso set out in the Tribunal's Practice Direction 

. No 1 of 2004 a copy of which was placed on the entrance door to the former 

hearing room from March 2004 to October 2005.. 

The Tri.bunal received on 23 March 2006 by f,:1csirnile a letter dated 21 March 

. 2006. which, omitting formal parts, stated : 

'"rhe hearings on this dispute are fisted for Mot,day and 
Tuesday ;z7ti, and 2sth March 2006 at the Tribunal's Chambers in 
S11va commencing at 09.30am. 

Qµe to our. commitments tq. JI spate ;pf B.ranch and National .. 
AGM's just csompleted and as the Gen~tai Secretary is currently 
absent Ovfi!tseas on duty, the Assoclatit;>t', .hereby applies for the 
hearing d;ites to be vacate!i lfnd the tirJbject matter be re-listed 
for the Get,eral Mentiort Date on Frid;,y 24 March 2.006. . -. . 

We t,ave con~ulted with Mr Suru} Sharma, of Sharma Patel & 
A$Sotiates/ acting on behalf .of FIRCA, .and they indicate that 
Urey woufd>not object to such a deferm~irt being granted at the 
discretioflof the Tribunal. · ·· · 

Anyinconvenieni:e cause is regretted, ;!Ne would appreciate 
yOui earlie~t attention to the foregointp'r 
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On the same da')(>as that lett~'.f was received, th~ ~ecretary to th$ T:ribunal 

telephoned .the parties am.d iriformed ihem\fh~i they wou.ld be required to· 
•/ appear as .icheduleq. on ;7 March::~006. th~ Secretary indicated to the 

parties that any apPlication concerning the. heating sho~lc:l be made to the " . . . - . . . . . --- . . 

Tribiµial at the Commencement of the heariti~ .. · 

On27 M,;ifdr2006 Mr N 1ofingaappeared for the Assoc;:iation and Mr Sharma 

appeared for t:~e Employer {fiiIRCA). Arr application. was made by the 

Assqq,;rt:ion to ha\le the hearing dates .. v;:icated for tMe reasons stated in the . 

lett~r.dated ~l March 200$. · Mr Shaf~a indicated that although he did not 

oppose thei'application, he was in a position to proceed sho1,1Jd the application 

not be granted. The Tribunal not~d that the Association .could not provide 

· any satisfactory explanation as tti. why the Tribunal was l'l9t informed much 

earlier about th.e . oversea$ commitments of the General Secretary. 

Furtherrnore the Association did not provide any satisfactory explanation as 

to why the General Secretary had not made arrangements in sufficient time ·. . .--. . ·' . . ~ . . ' . 

for another of the Association;s .Officers to prepare and present the 

AssociaJion's case at the hearing on the scheduled commenc.ementdate . 

. ,After hearing the parties, the Tribunal granted the application and vacated 

the Mearing dates. The Dispute was relisted for mention on 28 April 2006. 
. . . 

For the reas;ons already referred fo Jn this decision, the Tribunal directed that 

the Assotiation pay $500 as costs thrown away on account of two full hearing 
, , , , , , , , , 

day!:) .being wasted. The e::osts were directed.to be.>paid to the Ministry of 

LaQour within 14 days. 

On 28 April .2006, at the requestof the parties, the DispiJte was listed for 

mentiQn on 26 May 2006 ... 



• 

On .that day, arid as a r:esult of corre~pol)d~nce dated 10 May 2006, and 

material enclosed therewith, which haq been forwarded to the Tribunal by 

the Association, the Dispute was listed for specic)J ex parte mention on 8 June 

2006 to further consider.the Tribunal's dire~tions concerning the issue of 

costs~ thrown away. The Dispute was otherwise listed for inter partes 

mention on 23 June 2Q06. 

The Association's General Secretary, Mr R Singh, appeared· before the 

Tri.bunal on 8 June 2006 to request the Tribunal to vacate the directions 

concerning the payment of costs thrown away. After hearing Mr Singh the 

Tribunal directed that the Association must comply with the directions. The 

reason for this d~cisioh was simply that Mr Singh did not provide. any further 

or additional material to support his application. 

On 23 June 2006 the Association informed the Tribunal that it needed further 

time to consider its position and its options in relation to the Tribunal's 

directions that it must pay the costs thrown aW~y. The Dispute was relisted 

for mention on 28 July 2006. 

_In a lett.er dated 21 July 2006 and received by the Tribunal by facsimile on 

the same day, the Association wrote as follows : 

"I refer to this trade dispute which was called for mention on 
Friday 23 .June 200'(;. The matterwas deferred and re-listed for 
mention on 28 .July 2006 to permit the Association to seek legal 
opinion on the matter. · · 

In light of above, the Honourable Tribunal .had offered to 
provide a written position on his previous decisio,:, on this 
issue, should the.· Association neecl to consider further legal 
proceedings. 
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It appears that we may consider .th(# option of a legal review 
and for that purpose · would <1ppredate if the Permanent 
Arbitrator could issue a writterlposition paper which may be 
utilized on the foregoing ac;tlon. '' · 

Conssiquently, on 28 July 2006 the parties were directed to appear before the . .. 

Tdbunal on Thursday 3 August 2006 for a special mention to enable dates to 

be allocated for the hearing of.the Dispute whilst the Association at the same 

time pursues its challenge to the Tribunal's directions. 

Th.e Tribunal's authority to grant an application for a hearing date to be 

· vacated or to grant an adjournment flows from its inherent authority to 

control th.e procedure and process of the arbitration proceedings. It also 

flows from the powers expressly given to the Tribunal under section 30 of the 

Trade Disputes Act Cap 97 which states : 

"Save as is otherwise expressly provided for in this Act, or in 
the regulatic,ns made thereunder a Tribupal _ _ _ _ shall have 
the powers of a Commissioner .under the Commissions of 
Inquiry Act and may regulate the procedures in any 
prrn;eedings under this Act as he or it shall think fit" 

· Whether ;m application to vacate a ~earing date is granted is a matter for the 

discretion of the Tribunal. Certi;iinly one of the grounds which would justify 

the exercise of that discretion in favour of the applicant would be the 

unavailability of the party's <!dvocate. In the interests of a fair hearing such 

an application sho\Jld normally be g~anted. 

However, the Tribunal considers that the circumstances under which such an 

application is made to the Tribunal may warrant any costs wasted or 

associated with that application being· awarded as a term of granting the 

application. 
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In this Dir;:d6tl the hearing -dates were allocated by the Tribunal. with the 

concurrence of the parties at the me_ntion c;onducte.i;t;on 27 January 2006. 

That allowed the parties about two months to make all the necessary 

preparations. - Just four days prlor to the scheduled commencement the 

TribU'l1al received a letter from the Association which indicated.that due to a 

.. number of meetjngsthat had been he.Id and due to the absence overseas of 

· the General S1;1cn~tary, the Association would not be in a position to start the 

hearing on 27 March 2006. _the material provided by the union Indicated 

that the overseas trade union meetings started in Sydney on 21 March 2006 

and comtinued more Or less to the end of April 2006 with the last meeting In 

Berlin, It is the Tribunal's opinion .and there was no assertion by the 

Association to the contrary, that the Association and its General Secretary 

.knew or ouglitto have known i'!_bout these commitments when the dates for 

the hearing -Of the Dispute were allocated on 27 January 2006 or at least a 

short time thereafter. There was no satisfactory explanation for the short 

notice nor Was there any satisfactory explanation for the failure to give 

timely instructions to another of the Association's two officers who regularly 

appear befotEi the Tribunal. 

,Upon the application by the Association, the Tribunal was faced with three 

alternatives. The first alternaHve was to require the Dispute to proceed on 

the day sch~duled . This .. Wqtild have vindicated the underlying purpose of a 

speedy settlement of the glspute by arbitration proceedings but would have 

prevented the Association from / adequately presenting its case and 

participating in the hearing. 

The second ;,i(ternative was to grant the application to vacate the hearing 

dates _without terms. This would have 9iven the Association an opportunity . . 

to fully present its case and participate in the hearing, but would have 

undermined the purpose of the speedy settlement of the Dispute by 
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arbitration proceedings. · The Tribuna.1 WQuld c&nsidet'this alternative where 

the basis for .tl;ie application was/clearly beyond the control of the party 

mc1king the application. 

The third alternatjve was to grarit the application on terms as to the payment 

of costs for<expenses or resgprc;es.wasted in connection with the application. 

The tribunal is of the view,tl'lat the Associationfailed to give adequate notice 

of its inability to proceed on alternatiV:ely failed to. make arrangements in 

sufficient time for proper represE!ntation at the hearing on the. scheduled 

date. 

The Tribunal has no doubtin concluding that the Association was well aware 

at an early date that either its scheduled meeting timetable and/or the travel 

arrangements of its General Secretary required it to either give adequate 

notice to the Tribunal or to arrange alternative representation. If it had 

given adequate notice as $con as it becc1me ~ware of its difficulties, another 

dispute could have be.en al.located the hearing dates. If it had arranged in a 

tilTiely manner for alternative representc1t1on, the hearing of the Dispute 

would have commenced as scheduled. 

In. general terms, arbitration is an alterni:ltive to court proceedings as a 

dispute res9lution mechanism. . Its characterlstic.s are .that it is simple, 

speedy and inexpensive. when compared with litigation through the courts. 

When this is combined with the emphasis in the Trade Disputes Act on the 

speedy reso.lutlon of trade disputes, the Tribunal has concluded that it has an 

obligation to ensure that there is no unnecessary delay in fixing disputes for 

· hearing, in conducting those hearings and in making. its Award. 



·· By way of example, section 4 of theTrade Disputes Act requires the d.ecision 

of the Chief Executive Officer to be communicated in writing to the parties as 

soolias practicable. Section SA (3) ofthe Act'r~quires a Disputes Committee 

to hear the ,parties and make its cleciSiOli without delay and in any event 

withi.i 14 days subject to any< extension granted by the Chief Executive 

Officer. Finally, under s.ectlon .23cif the Act the Tribunal is required to make 

•·· its .c1ward wit~.in 2a days subject to any extensiofl granted by the Minister. 

The Triounal also has an obligation to ensure that State resources are not 

wasted or unnecessarily under•utflized. To ensure that the objective of 

speedy resolution of trade disputes is met, the Tribunal must necessarily 

ensure that its resources are used in the. most efficient, effective and 

economical manner. 

The amount of $500 was fixed by the Tribunal as appropriate for the 

unutilized resources of staff and facilities for two days. 

INTERIM AWARD 

.The application for the hearing dates of 27 and 28 March 2006 to be vacated 

· was granted on terms that the Associc1tion pay $500.00 costs as expenses 

thrown away .i.n the form of unutilized resources of staff and facilities. 

DATED at Suva this day · of August 2006 . 

.......... , .................................. -.~ .. . 
ARBITRATION TRIBUNAL 


