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DECISION 

This is .a dispute . between the Fiji Ele<;l:ricity Workers Association (the 

;,Aswciation") and Fiji Electricity Authority (the "Authority") concerning the 

temiioalil:m of ernployment of Mr Davendra Naidu (the "Grievor"). 



C 

A trade dispute· was ~Ported. on 29 March 2004 by the Assooi!tk>n. The repart . 

wa5:.aecepted, on .25 May 2004 by the Chie(Exec:utiv,a Offiirer who refel'feel the - -_' . ·_- - -

Dispure,, to a Dispute5: Committee. As the Auth.ority failed to nominate · fl. 

rep~r\tattve to 'fhe Disputes Committe.e · the Minister authorized the · Chief 

Exa::utiJ;e ,Officer to refer the Dispute. to an ArbitratiOIJ Tribunal for settlement 

pursuant to.secttoo 5A(5) (a)ofthe Trade Disputes Act cap.97. 

The Dispute was referred to the Permanent Arbitrator on 18 J1me 2004 with the 

following terms of reference: 

" ...... fqr settlement overt~ terminttfion· of employn,ent olMr 
Dartel1tltaNaid11J;1 powerstat/onlll8Chanlcal tec.hnlcian; based at 
Lilbasa Power Station with effect from 1.6 D«em/Jer .2003 and 
the Associiltion contelllls that the. Authority's · decision · .to 
tetminate Nr Naiduis 11nlair, un,,..,nalJ/e and unjustifielL · 71ie 

· Assoc.iatlon Turther contends t/lilt Mr Naii/11 be re-instatlld to. his 
tor,ner :/10$ition and repaid all Slllary and allllWilnces from the 
dateif,e was givqn his SUSpetlSR}II". 

The Dispute was listed for preliminary hearing on 14 July 2004. At the requ~t 

of the Authority the Dispute was listed for mention on 11 August 2004. As there 

wa.s no appearan$ by th.e Association on that day the Dispute was relisted · for 

mention on 15 September 2004. At.the request of the parties the Dispute was 

again fi$tecl for mention on 13 Octobet<2004. On that day the parties were 

directed to. file prelilninary submissions Within 21 days arid the Dispute was listed 

rorhei!ring.on 18 January 2005. · 

The Association flied its prelimina11 submissions on ab()ut 25 October an.d the 

Authority did sQ .. an25 November 2004. 
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When the rnspute was called on for hearing on 18 January 2005, the paltifls 

ihfel'l)lect> the t'ribueal that for vario1ts . rea!ions they we~ 1:!Pt in c1 ppsltion to · 

proceeg,. As a result the Tribunal Vacated the hearing dates and rell/;~ the 

~i$Ji11,ite{Qnrten.lio11 on 26 January 2005. On.that day the Dispute was listed for 

a three day hearing commem:ing on 2 May 2005. 

The hearing ofthe Dispute commenced on 2 May 2005 in Suva. During the 

. course Qf the hearing on that day the Association's Advocate. became ill and the. 

hearnng w;is adjourned to 3 May 2005. When the proceedings resumed the 

Tribunal wa& •infomne(f that the Ass~latiQ!ts Advocate was still indisposed and 

unable to take further part in the hearing Jor the next two .days. As a result the 

heariOgwas adjourned part heard to 27June 2005. 

The hearing resumed on l'!· June 2005 in Suva and cqntlnued on 28 and 29 June 

2005. The Authority called six witnesses and the Grievor gave evidence on 
/ 

behalf of the Assotiation. At the conclusion of the evidence the parties sought 

and weji!'.granted leave to file written final submissions. 

The Authority filed its final submissions on 5 August 2005. Those submissions 

· were riot received by the ASS!ilCiation until 18 January 2006.. The Association 

then filed answering submissions on 1 February 2006. By letter dated 19 April 

2006 the Authority informed the Tribunal that it did not intend to file a reply . 

submiS$iQn. 

TheGrievor commenced emplovmentwith the Authority in 1982 as an apprentice 

Fitter Machinist in the Mechanical Department. In October 2003 he was 

employed as a Mechanical Tet;:hniciatl atthe Labasa Power Station. 
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· .. ~n i3 Ogpf)er 200~. GeneratQr .No.6 (G6) at the .. ~basa Power Sli;ltioll trip~, · 

·· delp~ded and •was stopped at about 9.35 ~m. · In the earlY hours 1;1f the foUowing 

!ti6fnrog (14,:,0ctobi,!fi) Sukha,Singh alld Satish Lal ,oornfTle~ rectifi~:lion work' 
, . . / . ' .. · . . 

on G6.:.lf:he w~l'kcommenced at about3:00arn. 
·- .. • • • • j .• 

It sht111!1l1l be i:tQt~ th<!t thti Permit to Work (PTW) was onlyissuedat6.17 arn on 

· thatmoroiog; lt w1;1s issued to .Satish Lal by· the System Controller at the National 

Controll centre, Rule 32 .of the Authority's Safety Manual states th11t a PTW is 

required when work ,s to be carrili!J'.I out on or near HV equipment which renders 

ifunsafe for systtirn purpGses. A f11'.W .is ~uired before any work can 
commence. 

Prom the, report prepared by Mr Laweloa, it would appear that when. Satish Lal 

was iss~ed the PTW the .Safety tag was placed iO the operating room instead of 
being on or ne,arthe ~oipment ina readily Visible position. This contravened 

R!ill!:!39 oftheSafety Rules. 

}!etween 3.00am and 7.30am work.continued on Gli. It would appear that the 

problem was reigt:ed to thefuel pump system. At about 6.30am Pita Soqila;, a 
metihanicalJitter proY,ided additional .assistance. 

· At abollt 7.30am.additional fitters were ~uested to work on G6. It was .clecldli!d 

thafthe. {Ormightly mainb~nance Work would be carried out on G6 whilst it was 

dawn .•. 

At abOut the sarne time Satish Lal left the Power Station to change his 11:lotfres 

which hft~,becorne ~turated .in fuel. ... The Acting Statton Manager took Satish Lal 

.to l!fishome as iliWas on his way to a location where he was to deliver tools, lt 
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would i:!P~r SatislJ IJ,lhirimrmed Pita Soqila th~t be w<1s. lei:!'ling tQ change his 

,clotfies, ,,,,, 

;, . 

~lll!J !,'ifJhe findin9s i.11 Mr taweloa's. report sratM that Salish Ull left the work 

station without a proper handover or cancelling the permit as required• onder 

· Qote 32. <iifthe,!f!arety Manual'. Jnthe .. samereport pa.page.s.Mr Laweloa refers 

tel a written sratenient provided by Pita Soqila in which Soqila indicat® ttiat 

Siltish; .Lal advised. the G!'ievor ttiat "the fault rectification aspect of the work was 
' t' 

completedi whiehwOrkhe was resgonsible for". 

Shortly afterwards, an unfortunate chain of events followed. At 8.45am Gt 

trippecl; at 9;1Sam G3 •tripped and at 9,21 am GS tripped with the result that G2 

and G4 then tripped causiog a total blao:kout in Labasa. 

The original PTW showed that the PTW was cancelled at 9.05am. 1t was 

cancelled by the Controller and the original document stated that it was 

cancelled at the request of Satish Lal. It was obvious from the evidence that 

Satish. Lal had not returned to t~ PQwer Station by that time <1nd he could not 

have madethe request. 

lfwas not disputed tl\.atthe Griever had made the can to the Controller to cancel 

the PTW. Although not expressly stated in Rule 32, it can be implied from that 

Rule and Role. 4:4 that the person towhorn the. PTW is issued is the person who 

sl)ou.ld be responsible for the cancellation of the p'fW. Toe evidence as· to·• what 

was .said by. the Grievor .\Ii>. the Centroller ciuririg the telephone 0011versation was 

disputed.··· ·However, ·since the Grievor wrote. Satish · Lal's. name on the· Duplicate 

PTW Jo Labasa !'1.ttbe same time as the controller wrote. satish .Lal's nawe on the 
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origlnl'l(:.PTW in Vuda, the. Trll!t1.1rial has 00,ncludElCf, 011. bafance that the Gl'ievor 

:,[~~lttilied hirn~tilf.as ~tis!l Lalwhen he c~lled·to h~ve the PTW amceHEld, 
,/ - . - . - . . . . -' .• . 

,<_. 

>$fii1il'tly atwr the rnv . was ta~lled the• Power Station Operator . Naren.dra 

f>ta~sh call!i!<t:.Mr Sukl'ia Siogh an the RT requesting aottionty>to start G6. It 

,wa11 ac'5Rowledgel:I by both witnesses lhat Ptakash was directed to. wait till. he 

· · .. and Satish Ll'ttretur;nEld to the power Station. .Mr Prakash stated that .he was 

surethatffieGrievor was present affl"l heard the conversation over the RT. The 

.Grievor in his evldenceadmittedhl!l'lring .that conversation. 

The Grievor as the Po• Station !Vlethanical Te<:hoklian was the responsible . . 

persomo11 silei!ifthat titne. He had some dlstretio1fas to: how the power fl:lilure 

situ.ation shouJd be h11ndlecL 

The Gri~VQrinstrul'lted the: Operag,r Prakash to st:art G6 on a1:1tomatic start. The 
c-·- - • 

engine,would notstartbecausethe barring gear was engaged. Ari atternptwas 

then made to .start G6 on manual mode but again it would aot. start as the 

'bamng gear was still. engaged. 

:Jt would appear that what hap~ned ne,¢ was th.at a Diesel Engine Mechanic 

Fitter A b¥ the name of Mohamrne(I Ra¥az started G6 wlthout being instructed to 

dQSO afte.rthe batting gearl'lacl been released~ In theinitialreportwbich was 

preµared on site shortly alter tfte lric;identl"lohamffiEld Rayaz is q1.1oted as stating 

that no one authoazed him ID start up G6. 

From the . evidence ii:. was not. possible for: .the Ttibunal• to c;ooclude who 

·.'disengagedJ>r relea.S,l;ld the barring .geiill'. Neitherthefortnightly tnainteniilnce 
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. 
1 Cw0*''tarried out on G6 that morning nor anv .of. the details of ;the ~cation 

~orks oo. G6 wetti f~ded ih the Power Station work !3ook, 

~ 

· What happenect.a~r G6 was !;ta~ is bestdestlril:ltld tyquc,ting from ateport 
gJteQ .18 '61~ber: 2803 . prepared by Mohammed Rafiqsham Ali who was the 

tabasa · Station Manager at the time. He was in tautoka at the time (!)f · tl:le 

.il)cident and $tJkhl! Singh was acting as Manager in his al)sence. 

On page 2 of that report, .he stated: 

n.rt,e :si:.t giilned momentum . exceeding rated speed and past 
650rj)111 wht!n the throttle lever waspfJt to $top P,,$itit:Jn a11dF.l!el 
Valve closed by · Rayaz Both EJectrk;al and mec/laoica/ 
protections opera'-'#/ 1/Ut $et could oot stop sihte tbtl .(;.t,tfel'llor 
llllilS on F.u/1 fl/Jen'. pil$ititi!li af th.ti i11iti;li s,-rti11g. $ta(les and 
s~p.f!dfn/.m the previous. dighe.,the operat.or might have raised 

. t.J1e:gov"'1ffff to hold t/le load when.it was teloading. 1bis could 
/lit.lie· ~o al# done while the MIC failed to. sb,rt during the 
ntQ#Jitfg. $paikand snwke was noticed /'tom the Al/!!rnator and 
the Piiiiifj.~1ttover. 

1be MIC came to a halt instantly after ,e;,cbfng a s,,_ 
approximately 1066 rpm when the IP.el valve was cfosedtind the 
rubbing.effect amongst:the.alt!ilrn.11J1)r·epmp11.1tme11t$": 

In the same report Mr Ali listed in some detail the mechanical and electrical 

dl;l(nage to G6c Itwould appear from the report that the dam99e ~ulted 1'1Pln 
the electrical and mechan.ical Prt>tecii(>ns ~Ing .. 1,111ablt;i to stop G6. It would al$0 

appear that.tbis was the result of G6 being started with the Governor on "Full 

()pen". Toe cost of repairs <1mountedto SQITTe$4.QQrOOO.OO, 
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Toe.':il'l□deiit was . thoroughly investigate<Ji Mr Li:lweloa who was the Human 

Reso4,rces amcer: for, the Authoriq,'s Western Division. His Report,. dated 10 
No.¥ember20Qi; eontained a number Of findings, some of whieh have already 

J;Jeen diseussed in tl')is decision. Toe Report also stal:el;t that the fi.:lrtnlghtly 

maitltena11ce.was clone in. conjunction With the fault findings Qn G6 and the 

malnten.anqi work was ,completed within one hour. The Report then stated that 

under normal cireOmstam;;es St:!Ch work is gone between 3·4 hours. The Report 

then suggested that perhaps "the maintenance was done in haste with the 

'intentionofstarting G'6 in or(Jertocope withthe load as Glwas starting to trip 

at 8·45am". 

The Report also stated that the ~ystem Controller at Vuda only approved the 

PTW caoceflation on th.e basis that the. ea Iler was Salish Lal who was the person 

to whom the P'fW had been issued. 

Toe RepOrt also fo1.1ncl that the conversation to acknowledge that the works were 

'completed between the Fitters/Operator and the Grievor was taken fur granted. 

IIIGthorough checl<:took place on both the.fortnightly maintenance works ancl the 

fault.rectification work before G6 was started. 

In paragraph 4 of his Report, Mr Laweloa made a number ofobServations, three 

of which. are ol' some direct relevance to this Dispute. First, laxity on the part of 

the Power Station Operator for not plating the tag on the machine has been the 

prattice.rn the past, which showed their scant regard to the tagging procedu~s

Toe supetllisor. vvas equally tt> be blamed fbr allowing such breach to continiJI:!. 

Secont:1ry1the powerS~tion Wasirla state Gf•ernergency and one of the core 
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values of having the coutafJe to do what.JS right for the Authority had to be 

... at!P1~- 'Jl'.lirdl','r· tfle deloading of Gl, G3 and G5 and frustration amcmgstthe. 

workers may have resulted in .ptocet;lural deviation· and ended starling G6 

pternati:;r:elv, 

. In his evidence the .Gtievor stated that he had. sought canc:eUation of the PTW for 

GG<astberewas·a.parlial blackout.in Labasa·with·both Gland G3 o.ut of action. 

Although he had beard Sukha Sin!)h <;lirect Prokash not to start G6 until he 

retu.!'lled to the :P.ower Station with Satial'l lal, he gave instructions to start G6 

~u$e Sukha Sir:igh was Still some distance away and the town of Labasa was 

fating a power blackout. 

He also stated that. he had been•. informed that \hEi . maintenance work was 

.comp!eie(;l a!'.1d he believed the fault rectifications works had been completed. 

His eilif.le!'.1c:e astowhat he and others checked before G6 was eventually .st.lrted 

was unclear i:!rn:I to some extent unconvincing. 

following recommendations made. by Mr Laweloa in his report, the Griever 

received a suspension .le.tter dated 7 N0vember 2003, Omitting formal and 

irrelevantparts, the;letter stated: 

nFurther to our in11.es(ig11tion·C011cemQ1f! the breaking dqwn and 
damape of genfll'ator{GffJ in .C'a,w,,ira Pofl#!!t Sta~.9n 14 October 
2.f)/)3,. and afler completing our inv.estigations and /O(fldqg 
through the. evide~ and state~nl$ qf the• Labasa Power 
Station persondel, it.has beenc decidelltllat;You will suspended 
fqr ~8. ilJJP WJthoilt pay pending dismissal with• effict from 
Monllay 'ill November 2003, 711is is in llo,e. with clause i.7.1{e}of 
the FEA/FEWA t;Qlfel:;tlv.e Afltef!ment 
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· ThefollOl!llillfl list of offences •.we(e· committed lly youtsceHon the 
· trh t;Jctollf!r 1003 .Which hitll 1,e•rl,lee111ed by the Autht1,:lty • 
sedtJu. .. rs llii$t:dllll.. • . ... 'tlcls.·.. · henaJ. the.·., ' Slli.'$/le·•· · nskln before. ten,,inat... .· · 'io.'11, - . ··. .. .. . . ... . . -.-

~ I, You CIIIICe/led .the J1(fl!lliit to Work Wbich IIJliJS . not tinder 
you,;name e'flenthollgh youarealUluthoriZ{YI technician. 

z, You instructed the opera/:or to '8(ilrt the lllllchlne :Wlt/ltlut 
lilakllf!I the ~IT thedrs. to ensure that the main 
maq;ine w• fully repaired iJhd ready to be operated on. · 

3, · Ym,. didntll reve;D yt,ur identity to NCC f/Vllen a'$J(ing for a 
1;ance/Jal,/on of the permit to .llf/Dtk OJI 14 fktober 2003 
even lhoilghtllepem,itwasput theNby Satl$h Lal. 

4. · Ya.u putJII !;atis/J /.fit's n11me signature OJI the per111it Ip 
work. when you cance/1~ it.. .· This . Jll1tion C0'1'trafl'elles 
$li1ndflrdprocedures /t,rJH!11Dit toworkwhich you are well 
iJwatreot 

For your infonnation the tot;,ldamage to the engine alten,ator 
11ssem.bly In C;,Waira Power $f.;ltion caused by yout actions Is 
.11boutAUDl400,00IJ11sconfirnied by the Supplier". 

A <:ycopy ()f the letter was prpvided to the General ~retary of the Association, 

Then followed some correspondence between the Aythority and the Association • 

. The Association. met with the appropriale representatives from the ·Authority's 

• management. By memorandum dated 8 December l003 the Grievor was 

adviSed that the pertoo of suspensiOn pending. dismi5$cil had been extended for a 

further seven dars to allow the Association arnple ~me to make a presentation 

on behalf of the Grievor. 

l:3y' lette.r dated Hi December 2003. from the Authonl:y the Gnevor was informed 

that he was to .. l;Je summarily c!ISmisst:(I. The first paragraph of that letter stated: 

"Aller completing our invest;gatioo conceming .the brea!(ing 
down causing damage to generator 6 {Gtl} in Cawaifll Power 
Sfat,oo on, 14 Octo'ber 200~ anl/',llter discussiog y011r case with 

. FEWA officials, we advise thatyour~ict!S will be terminated 
witfl effect.from Tuesdayt'li Deceiltber20Q3". 
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llle .let!,liif;ithen listed tae o~UCE$ Wl'.llch the Aulfu;:,riW• dGemed Jo be . .serious 
- . . ' . . , 

. rniscondu¢t jUstifying. the decision to terminate the Grievor's employment. 

Toe fiFSt four offences are expressed in identical terms totfiose listed In the 

Sl:!.S~llSi<1!J:l let!.iiirdateEJ J.M(1!Vember 2003. Ttleadditlonal offence stated: 

"5. Failing to · comply with the Safety the. requirements as 
ftfpu/Hti!rd {II the Safety fl!l1111tJ11/ and llk,ewlse sectlon 13 of the 
ltea[tlii,,,•$,/(ety l,IJ!J(i. 

The Grievor was subsequently paid out all his entitlements by way of annual 

leave, si~I<; l@ve .bonus, long serv.ice. leave and retirement benefit. He was not 

paid any yvages in lieu of notice in respect of.his dismissal.. This confir:m.s tl1at 

the Grievor's employment was terminated by way <1if.summary dismissal. 

It is apparent from both the suspension letter and the dismissal letter that the 

G.tievor'semployment was terminated on two distinct grounds. First, his actions 

~UITiltindlng. the cancenation .. of the PlW, 5ecQndly, his instructton to start G6 
- .· -•-- ··. -~ -

Without ch:ec.· .. ·.1<1ng te ensure t11at it was fully repaired and ready to be o .. i>erated 
-· w· . • 

.on. 

The fifttt offence which is set out. in the dismissal letter has two components. 

The fi!lit relates to fililing to. comply with the safety requirements in. the Safety 

Manual, This is a general allegation of the more par\ioular allegations set out In 

Qffences 1-4. This oftenoo does notadd anythj{tg further as no specific 

additiOna I mat!.iiir were mentioned in the corresJ)Ondence, the evidence or the 

submi.ssions, • T~e ~<ind aspec;tof the flftll offence. rela.tes to section 13 .Of the 

Health &, Safety at Work Act 1996. Section 13 (2) creates a quai;i-criminal · 

offeli¢e for. wor:kers (i'IS defin~) who contravene $8fety standartts set out in 

section 13(1). It1s a matter which should be dealt with by the Courts and is a 
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• \ :1•r. Which wQuld require proof beyc:>.nd ~il()iJabie doubt. rt is ·not a matter 
: , "".. . . . . 

for· this Tfibunal. FurthermQre; the .Eniployer co!lld tlo ffQt more tti:ao make an 
· ..... ~JllilgaJibn. 

· lt,iln~was 9 .. 1:l!:!IJefon the part of theEmpl0yerthatthe G!ievorhad acted in 

· tontra11.Witionc,of section 13 then th.e only appropriate cotirse of acti@n was to 

rewrt the mattett@:.the relevant agency .under the•Act 

Io relation to the Grie"9(s.actitfos concerning the canc:!'!llation or th!'J. PTW, the · 

Tribunal. has t~Qclur:led that the GrjevO(s misconcl:Uct was not sufficiently serious 

in ttl!'! Cil'curhslances of this Dispute to justify the imPQSition of the most severe 

Of penalties, silmtmlty dismissal: There was a dev!!l@Ping crisis at the Lc1ba.sa 

Power Station. The person to wham the PTW · had been issued had left the 

PowerStatioawithouta pn:iperhandoverandwithout cancelling the rmv. The 

time .Qf :ttJs returh was notknown tothe Giievor. Mr 'Laweloa's repott stated on 

pagEf 5 · that Pita. Soqila in a written statement· mentiOnecl that 5atiSh Lal had 

1nforfued the Grievor that the rault .rectifieationwork had been CQmplel'!!d. Toe 

'Tribunal is sattsfied that the Grievor believed on reasonable ground$ that the 
maintenance .. work had al$Q been completed. The. Authority did Rot c:harge the 

Grieror with the speclfie ot'feRce of caRcelling the. P1W before the works for 

Which it. had been issued had been cotnpJeted, Whilst he did give his name as . 

sa.tish Lal..t<t the Controller apc;J whilst he did write ~atiSh Lal on th!'! <PTW 

Duplicate copy, thebibonal·has concluded that theseactions were·not dishonest 

Jn the sensa that they were .fo1; personal gain or deceit. In aU. probabjfjty the 

Gnevor acted. in that way because he !mew .only too. well that.the· PTW sl:lould 

have. beeo tahtelled bY SatiSh Lal. The Tribunal ac!l\ipts that a developing 

clesperate. si.tl.i!!ltion explained a response vvhich was irregular and not in $l;ritt 

COITIPJiance with the Manual, 
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ti()wever, itJ1;:apJarent · that those actions atone, gs. i~ular as thev were, were 
tlli!~:tlili•direct ca!J~ of:ttte damage:to G6, tt•appeai:s to theTribunal that the -~-- ' . . .. .. ·-;-. . 

•. • fealcq,n<;erttfqMfle Authority was the cost of repaitil'l!?J;the damage to GI), Tll.e 

ca!,Jse Of the clamage to G6 was theJnability .of the electri$1 and mechanical 

pfotections · to stop G6. This in term was caused by G6 ~hg started with the 

Gover:nqr on. full open. It was not clear from the. material when the Governor 

was1>et at full open or by whom, 

The·~nifground upon wllichthe~mployer relied to justify. the Grievor's 

sl.irnmary clismissed .. Wa$. his failure to cll~k to E!nsurethat G6 was fully repaired 

and ready to Qec operated on. As previously stated the Tribunal is sati~ that 

the GriE?YO!' had been informed by Satish Lal tlli;it ltle rectification worl<S had 

been eempleted. This was as Satish Lal was leavi11g to change his clothes. In 

his ~idence the Grievor stated thitt he relied Oil '1/hpt he was told by the fitters 

. e<;>hcE!iTlingthe. maintenance worl<S. He elaimed that he did do li check of G6 but 

tqi.lld have overtooked .. t'!ither the Governor or the b;ming. gear. Th.e Grievor 
stated that he bad previously carried out maintenance work on G6. However,it 

·1s clear thatiftlle Gtievor had conducted a physical the<:k of G6 before giving 

the instruc;tiuns to start the generator he could reasonably have been expected 

to notice_ tf'lat the barring gear was still engag~. ttowever, asJt has not been 

~lablished when theGQvE!t"nGtwas set arfull Qpe11", .it cannotbe said witti any 

.reasonable certainty that l:tie Grievor would have .S!i!en .anything irregular ln 
respect Qf the governor t even if Ile hii<I (;Qn(lucte,(! a proper check before giving 

instructions to slart G6. 
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:~;._ .... ·. . . . 

· Thl~ J!> ~use th!:! possibility cannot ~ex.eluded Jtiatone of the S"enior · fi~l'S in 

:ifa~ptrngJ(l!<$fart Gf'!1may havesefthe g9vetf10r at fl.)ll(t)pen. ,.. .... . .. ,, . . .. . . 

.. 
. llne /ground relied upon by the )f:rnployer is the failure to proPerly <lb!!itls:, Ttte 

Tribunal i!CCepts)the following. statemeot of ptinciple as apprQpriate ih cases such 
. ii$,the preserit: 

"$i111.Hf1.f/y/ where an eniployerinvol!t!! its (listfipli11ary powre~ on · 
tfttf fltOil11,t that an .iitiiJJ/oy~ has·been c11,e/us orqeg/lgent in 

· his. wor/f; · has made a ~·· ermr in .. judgent(N(t or . fl11s 
,indert,ke/1. an opetatiOJJ Which he knows l:o be)d,ai,gerous.jndto 
be in 'ridlatitJ11 Of his• l~ated responfibility. t(J" ensure Ul.;,t the 
111tqJ'k 1envfronnrent (s sate, the· employer has t/uJ burden or 
proving s(liiie. culpable ~jfifil!i on tbe fJilit of th:e (!lllp/oflletr. 
.(See a,nadian La/xJtJi Arbif/;:ftion: Third E,!lifkin: Brown and B(!atty at 
· paragf"i!ph 7.352/J} . . 

To the ~ent that the employer has established any culpable behaviour on the 

part oftfre Grievorfthe Tribunal is not sa~sfied thatit amounted to sufficiently 

serie1:111: miscondoct to justify .the Grievors summary dismissal. The Ttitiunal is . . 

not$cltisfiedthaHhe Employer has established thatthe Grievor knew or ought to 

have knctwn that hisJnstruclioos to st.art G6 O'®ted a potential risk of damage to 

the Eltriployer's p«:>perty: Whilst a prudent employee may have conducted a 

morethoroughch~k, the employeejh this case acted in good faith by relying on 

the infQt:mati6ri pi!ssed to him by Satish !,al and the senior fitters. Eve.n if a 

thorough check:bad ~n made before Ile gave the instru.d:ions to start G6 he 

may• not .h/:iv~ noticed the governor's setting as it may not at that time have been 

set.alr"Full Open'1• 



The Tribunal has conc:luded that the sumtoory dismissal of the Grievor in the 

circumstanc;es .of th.is Dispute· was not justified and· was as .a result u/lreasonable 

and unfair . 
. ~ 

· The UniO.n hasnotoought to challenge in any significant manner the procedure 

followed by the Authority. The Tribunal is not satisfied that. the Grievor was 

di~dvantaged or prej!)diced by the procedure adopted by · the AuHlority, The 

Grievor's right lo prQCedural fairness has n0t been breached. 

The Tribt.mal notes that on page 2 of the Authority's finafsubmission it is stated 

thatthe "~sociation liluring the hearing consented compensation for Davendra 

Naidu and not reinstatement of employment service. However on page 5 of the 

Association's final submission, the following appears: 

~'11te Association plead$ to the Tribunal that Mr Naidu• wyho had 
Sdr:vetl the Allthorit,: lot the past 21 years with no blemish r«ord 
· to his Cilrl!el'/Je re,;/ll$f:ilted by the Authority in the position from 
Wbe.re he was terminated and ~pensated for all costs due to 
him since helladbeeb outofworksince December 16, 200:Jn. 

The Tribunal does not have any note that the Association had abandoned its 

cl!:!im for the Grievor to be reinstated. 

The Tribunal is satisfied that in this c:ase .re,,instatement is thE! appropriate 

remedy. The Grievor had given many years loyalserviee to the Authority. There 

was no material before the Tribunal to suggest that the Grievor would not 

continue to have the trust and confidence of his employer. The Tribunal is 

satisfie<.I that. the Grievor would continue to be a harmonious and effective. 

member of the Authority's team. 

,...., 
r; ;tj 



jiWevet~ :•;e Grievof'S actions in relati.on to Jhe PTW cancellc3ti0n have been 

'·fo~nd,JQ be Jn rontravention;;Qf'tlte Rules in the Safety Manual. His expenence 

sljoµldthave feli.llltedJn flim conducting a thqmu,gh check of,G6 before giving 

instnictto11s ~fthe engine to be start;~. At the very least such a check l)'lay 

.aave:enabled him to deter/nine whether the governor was on Fu.II Open at.the 

time <!ml l:llIIY have ave~ the.damage to Gfi. 

As a res11lt if is appropriate that the Grie:vor. be reinstated from the date of his .· .· ,, .. ' . . . - . . 

sus~nsloh with limited compensation. · He is to be paid six months wages and 

the balance is to 1:!!i! deemed leave without pay. 

AWARD 

Th¢ summary disn'.lil,Scll of the Grie\!Qr was not justified in the circumstances of 

this Di~pute. 

. The.procedure adopted by the .Employer was fair. 

The Gtievot is:te be re-instated from the date of his suspension. He isto 1:!!i! paid 

six months wages and the b.c1111nce is to be deemed leave Without pay, 

DJ\1ED: at Suva this ;2 jl4J day of May 2006 . 

. AR.BITRAllONTltlBUNAL 


