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DECISION

This is a dispute between the Fiji Pubiic SErvice Association (the “Association™)
and Airports Fiji lelted (the “Oompany’) concerning the entitlement ef MING
Smgh (the “Grievor™) to voluntary redundancy payments.



A trade dispute was reported by the Association on 30 August 2002. The report o
was accepted on 26 November 2002 by the Permanent Secretaw who referred
the Drspute to a Disputes Committee. As the. Company failed. to ominate a
_:;--represgntative to the Committee, the Mini

Y atithorized the Permanent

i iz"Secretary to refer the Dispute to-an. Arbrtratron Trrbunal for settlement pursuant

to section 5A(5)(a) of the Trade Disputes Act. Cap 97.

The Dispute was referred to the Permanent Arbrtrator on 27 December 2002 with
the followmg terms of reference:

LR

| for setﬂement over ﬂte failure by Arrporls Fiji Limrted to
grant the Voluntary Redundancy payments to Mr N G Singh who

has accepted the offer of Yoluntary Redundancy made by AFL as g

per Memorandum of Agreement signed by the Employer on 18
August 2000. The Union is requesting AFL to pay Mr Singh his
Voluntary Retirement beneﬁts without delay

;;' A preliminary hearing took place on 31 January 2003. On that day the parties
:' ut':ere directed -tb'ﬁ_!e preliminary submi's'sions' by 1 March and the Dispute was 5
listed for hearing o‘ﬁ 31 March 2003. At the request of the parﬁes that date vtas
~‘vacated to enable. further negotiations to take place. The D:spute was to be
listed for mention on a date to be fixed.

'f The Association filed its prellmmary submlsszons on 6 March and the Company
did 50 on 21 March 2003.

The Dispute was set‘isequentiy listed for mention at the request of the parties on
27 May, 24 June and 30 September 2005. The Dlspute was Irsted for hearlng on
7 November 2005. The hearing commenced on that day and was adjoumed part
_- heard to 10 November 2005 when it was camp!eted Each party called one
witness. The .gﬁevor. gave evidence for the Association and the Manager, -
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‘Human Resources and Admimstratlon (MHRA) (Mr A Nath) gave e\ndence for the .
Company. At the conclusion of the evidence the parbes soug t and were
granted leave to file written final submissions. . :

The Association filed il
filed answering submission on 13 February and l:he Assocsatlo' ﬁled a reply
submission on 9 March 2006. ' '

"ﬁnai submissicns on 1 December 2005. The Compa'ﬁv. -'

The employment hlstory of the Grievor and the;--_.terms and cond:tuons of his

employment with th
Awards 65/2005 an

time.

mpany since 1999 have been set out in some detail. m
2006. There is no need to repeat that material a thgrd

By letter dated 6 December 2000 the Company offered a voluntary redundancy
package to the Grievor. Omitting formal parts the letter stated :

"I refer to theS’taﬁ Circular datzed 13 September 2000 and wish
~ to advise you that the position you occupy has been declared
. redundant. For this reason, I offer you the opportunity to

voluntarily rettm from your employment with AFL. _

On the bas:s af this fetter, you will be eligible for a sevemnbe -
package that is commonly mferrad to as the "Bose Package”.
Under it you will be enhtled fo be pa:d

- three months pay plus Mo weeks pay for each completed -
year of service provided that the redundancy payment does .-

not exceed 104 weeks pay; and, 2
- payment of retirement gratuity equivalent to three weeks
pay for each completed year of contmuous serwce,

The M:mstty of Finance will make the above payment upon
verification of your entitlement by the accounting firm of KPMG.
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The céndiﬁons of this voluntary s'everance are as follows:

1. = You must exercrse the option. tbr voluntary severance by
. signing the attached copy of this letter within 14 days from
the date. of this letter and submit to Actmg - Human
Resources Manager. .

oA

2. 11;9 option shall be final and not s'ubject to any negotlatmn.

3. Me eﬂ’ectme date of yaur voluntary severance will be

decided immediately after you have exercised your option
to accept this offer and submitted to the Actmg Human
Resoumes Mauager”

In the eﬁént th_at the Grievor 'Wanted to acceptf; the offer he was required to
return his acceptance by 20 December 2000. However, the offer was not -
recewed by him unttl 3 January 2091 Th:s was not disputed by the Company.

Omzttmg formal and irrelevant parts, the letter stated:

"Reference is made fo the Offer of Voluntary Redundancy via
your letter dated 6 December 2001, which was delivered to me
on. Wednesday 3 January 2001 when I returned toe duly after my
absernce overseas on appraved leave. I am senously studying the
offer and will make a considered response.

However, as the initial tlme limit for replying metmoned therein
had already expired before delivery was made, it is hereby
requested that an extension of that period by 21 days be
considered. As the matter is of grave nature, one must exercise
due caution and examine all the relevant details involved in order
to arrive af the best decision. I wish to avail myself of this time
and opportunity to study all the relevant issues involved and ita
seek the necessary wrplanatmm and clarifications, .

appl:cable . '
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The Company responded to the Grievor by !etter dated 10 January 2001. This
letter stated:

TReference is made to you'r Ietter dated 4 Januaty 200;
above snlyect : '

It is noted that the offer letter of vaizmtery redundancy dated 6
December 2000 was received by you on 3 Janvary ‘2001,
therefore you are given 14 days from 3 January 2001 for youto -

exercise the option of. ‘voluntary severance by signing on the
attachment fetter. date_d 6 December 2000 and submit the same
i tothe undem:gned T
By Ietter dated 11 January 2001 the Gnevor wrote to the Company on the same .
subject and acknowledged receipt of the Company’s letter dated 10 January ..
2001. The Grievor pointed out the importance of this matter to his family and =
.uj_ldlgated that in order to make an informed decision he needed further
-+« information. He specified that he required further information on:

“a) . The length of service (from commencement) that would be
utilised to calculate the paymernls.

b)  The final applicable salary, together with ad;ashnents (if
any)

c)  Any outstanding matters, e.g. appl:cahon of awards etc.

d)  Treatment of Gratuily for taxation purposes.

e} Credltmg of FNPF contributions on all such payments”,

By letter dated 185:'_:_anuary 2001 the Company responded to the Grievor’s request
for further information. This letter stated:

“Your letter dated 11 January 2001 on the above subject refers.
The fallowmg information/details are provided in response to the -
queries raised: [information is pmvrded (a)- {e)] G

It should be noted that the Company made no- reference to the fact that its
previously stated reqmrement that a response be prowded by 17 January 2001
had now expired,



Your early response and caopemtmn will be mghly appmaated”

The Company responded to the Grievor's queries in a further letter dated 26
| January 2001 So far as ;s*'relevant that letter stated: ' TN

"Further o . letter dated 18 January 2001 and your
s'ubsequent queries as per your letter dated 22 Jam:ary 2001
fallowingm, rm _tmn/detatls arepmwded _

We need your indication on your offer of volanta:y mdandancy
as the 14 days time frame has already expired and if we could
have your mponse to the offer of voluntary redundancy by this
afternoon”. A )

The. problem for the Gnevar was that he did not receive the letter unttl 29

2.9 01, 2001

The contients of your ttems 1} 3) and 4) appear to be satisfactory.
However in mspect of your item (2), the views in my letter of




22 Janua:y s'hould be cans:dered pﬂor to adoptlon of any
- cessation date.

__ of 18.01.01 is snll
_outstanding would appmc:ate if'a reply on the subject of
_taxatran (if any) on the due and accrued benefits/gratuity elc.
.. were made available. Additionally, the reply should take due
U cognizance of clause 632 regatdmg deductions. In light of the

above, the Jast sentence in your letter would not yet be

appllcable. E . S . _

se and coope_:atlan w:ll be highly appred:ated”

N S

It should be noted that the Tribunal is satisfied that lhe Grievor's letter dated 29

'Janua:y 2001 was the earliest opportunity for the Grievor 1o respond to the
- Company’s ietter dated 26 January 2001.

It is now appropriate to refer to the evidence given at the hearing by the MHRA,
Mr A Nath. The MHRA stated that the Company :considered that the Grievor's
letter dated 29 Jandary 2001 amounted to an aceépta.ﬁCe of the*Bose package” _
‘with some details still to be clarified,

‘would appear that the detals were not clarified at the time because the
' Grievor and the Company subsequently became pre-oc:é_upied with the Grievor's
entittement fo in patient sickness benefits. The Grievor commenced in-patient
sick leave on 1 March 2001 and continued on that benefit until 28 February

2002. That is the effect of the decision of this Tribunal in Award No.4 of 2006.

Upon recovery from his medical condition the grievor wrote a letter dated 31 Jtﬂ\) :
2002 to the Company, the fifth paragraph of which is relevant to this Dispute:



- "I hereby write to accept the initial offer made by AFL for
Voluntary Redundancy (“The Bose Package”). I would be
pleased to receive an early advice of the final effective date of
my service with AFL, and on the processing of the ar.rrued
beneﬂts ander ﬂre pa ckage entitlement”.

As there was no response from the Company, the Grievor wrdle a second ietter

dated 12 August 2002 requestrng a formal response to hrs f‘rst.- letter.

In v:ew of thegevzdence gtven by MHRA during the hearing of the Dlspute the
Tribunal has concluded that t

Company in his Ietter dated 29 July 2001

luded that the Grievor's letter dated 31 July 2002 should be_--;:
read as “a: confirmation of his acceptance -of the offer as conveyed to the

By. tetter dated 29 November 2004 the Company effered a gross payment of

$90 315.00 by way of retirement gratu;ty By Ietter dated 9 December 2004 the

Gne\_rer pointed ‘out that this offer was not in a._qoordance,wath the "Bo§e- i

o Package’#‘_ w:hioh_ he had been offered and which he had accepted.

It would appear that the offer was based on clauses 6.3.1 and 6. 3.2 of the
_ Oollective Agreement That benefit is not the same as the voluntary redundancy
o package effered to the Grievor as the “Bose Package" |

Tne Company eventually responded o the Gnevors correspoedenoe by an
undated letter whlch the Grievor recewed on 4 February 2005. This letter
stated: - o

"Your w:respandence dated 9 December 2004 and 9 January
2005 regardmg the payment of gratuity refers.



&

11115 :s to adwse tltat the matters ra:sed are being checked
‘against the records and a formal reply ml! fallowslmrtly” '

Having carefully considered the evidence and in particular the ewdenoe given by
MHRA (Mr_A Nath) the Tribunal has concluded that the Grievor’s letter dated 29
July 2001 amounted to and was considered by the Company:as acceptance of
the “Bose Package” for voluntary redundancy. The details whlch were to be
cleared up were not sorted out at the time because of the Graevor’s medical
-condition and his treatment overseés. The Grievor confirmed his acceotance of
the "Bose Packages “offer in his letter dated 31 July-2002.

The Trtbunal has also concluded that the retlrement gra_ ty offer- made to the ::;.:

Grievor in November 2004 was not what the Grievor had prevrous!y accepted it o

was a different offer from that which MHRA acknowledged in his evidence the
Grievor had previously accepted.

_The final submission f‘ led by the Company deals at Iength wﬂ.’n the issue of time:
_and offer and acceptance. However, these :ssues a

.;;_no assistance to the

E Company when the evidence given by MHRA IS consrdered That evidence

_ _ca'nnot be 1gnored or put to one side. It was clear and unequwocal The

" Tribunal is satisfied that, based on the evidence given by MHRA the Company.

received an acceptance of the “Bose Package” offer from the Grievor by way of
his letter dated 2-9_J_uly 2091.

The MHRA also mchcated in hiS ewdence that the Cornpany had decided to pay to
the Gnevor only the gratuity component (albelt calculated ueder clause 6.3.2)
and await the decision of this Tribunal in respect of the Gnevo_r_’s entitlement, to
the whole “Bose Package”.



hhhhhhhhh
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For the reasons stated above, the Tribunal has concluded that the Grievor is
entitled to receive in full the voluntany redundancy package referred to as the
“Bose Package”. For. the purpose

decnsnan in Award No 4/2006 may be of ass:stance to the partles

AWARD

The Company is to pay to the Grievor the Voluntary Redundancy package set outm

in the Memorandum af Agreement dated 18 August 2000 and conveyed fo the

DATED at  Suva this ,},@'ﬂ/ day of March 2006

-------------------------------------------

ARBITRATION TRIBUNAL




