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N:O, 34 OF 2()06 

AWARD· 

of 

tHE ARBITRATION lRIBUNAI. 

Jn the Dispute Between 

and 

FIJI NATIONAL PROVIDENT FUND 

DECISIO.N 

This is &.dispyte between theFiJi Bantsand Finance Sector Employees Union(the 

"Union") clod Fiji Nat\onal· Proviclent Fund (the "Employet'1 arising ou.tof an 

. · ~greement signed by the parties ax1d elated 8 l)ecembei, 2004. 

A trade.disputewas reported by tt,e Un.ion on 10 February 2005. The report was 

· atc:epted on 16 August 2005 by the Chtef Executive Officer whq re~rred the . 

· Dispt.1te to a Disputes Committee •. 



r 

· · Th~ Tribu~Iootes thc.1t ttii.!· ~~lay in ~~cepting !'1.Ea ~~t! l'!IJS' due to a pending 

· . •~·•·. 1, dealin!l JNith• thevalidity @f :tl:ut:naa~ DiSp~~ Act (Amer:niment) pecre .•. e .•. · .,- .·. . ,_,- ,. ·-.- . 

1992. 
;/I• 

· As .the ~mployer fail!;!CI, t(!l· ri<imin~te c1 represent'<ltiVS: to the /:ommlllteel the 

Minister' auttioriie~l:.:flie Chief . ~ei::otive Officer to refer the Dispute to ,m 

·· Arbitra(ton Tribunal fo~ settlement pursuant t<i sectio11 · SP.(5)(<1) of the Trade . . 
Qisp1:1tes Act C1.lp.,9:z:. 
• I -

The.Dispute was. referr¢cfto the Pet!J'l8nentAtl?i~tor on 21 septernber 4Q05 

with the folloyvililg terms of ~~nce: 

. . 
· " ...... for settlement ortf4r FNPF'$.'/aflqreto :,iay$if(ary1ncrea~ 111 
accortl.•~ "'fith the a11t.ne.11t d11tet18 Decembe.r2004". 

The .Dispute was listed for a preliminc1ry hearing .on 30 September 2005. As 

there: wa5,no appearance by the Employer the Olllpote was rell$ted for mention 
• -,- . -v-

c;in ~a October 2005. On that daythe parties,weie dire~• to file prelimiOlill'Y 

submissions within 21 days and,the Dispute was listed for further menttol'lion 25 

November!zoos •• ··The DisputeWas subsequently listed for heatit\gQt\.17 January 

2009. 

The~roes filE!d their preliminary submi.ss.ions on Ji8 Nsvember 2QQS-

The hearing of the Dispute commen<;ed .on ~7 January 2006' in Suva and was 
•----, . . . - ~-

!;(impfet!;!CI on ;18 )a,nuary 20Qft The Empfoyef called twQ' witne!isE!S' and ttie 
.Union ~!led onew.i!f!e~ to give evidetice, .. At'th.e ~ndusiQn.ofthe evidenrethe 

· · parties S!'lugqtand were granted leave to file wotteo sl)llirlissions. 



At tlie f ribunal's request, thediSpµte Was listed for menJ;ic.in on .23 January 2006, 

On that: day tli.eTribunal rai~ed wltli tlie paxties ¢¢rfai/:l issues relating tbthe 

tectnsJ>f reference, tlie meaning ofcl.auseJ of the Agreement.dated 8 December 

2004 and th.e evidence adduced at tlie Hearing. . Th¢ Oispute was listed for 

furthev mentiotr on 6 February 2006 lb enable the parties to consider these 

issues. 

• On that day the Tribum;1l'.S direation com;erning •· the schedule .of c1ates fOt the: 

filing of. final submlssjons was vacated and the. parties ha!;! ftirtlier discussions 

with the.Tribunal. The Dispute w<1s listed for fµrtlier mention on 20 and 24 

February 2006. · The parties were direttecl to file written submissions on tlie 

meaning of clause 2 of the. Agreement dated 8 December 2004 by 24 March 

2006. 

The Employer filed its submissions op tS March and the Union did so on 28 April 

2006. 

These submissions were requested by the Trlbunar to enable the parties to 

address.the ambiguities identified by the Tribunann clause 2 of the Agreement 

datep a December 2004. This agreement ls atthe centre of the Dispute and i~ 

the core issue in the Tribunal'sterms ofraference. 

Toe Agreement dated 8 December: {the Agreement) is set out in a letter dated 6 

December 2004 from the Employer's Manager Human Resources to the Union's 

National.Secretary. 



:i4C 

Omittinrrformal and irerf.llevant parts, the letter stated: . 

''fl1/lo,wilffl.!Jllrlfleeti11g~111otifing on. the111twve, the foilowi11g 
agr~met1t was re,q/1.eiJt . 

Thi!t' the merit i11deit pf 5% as app~ved'bY th~ lloard be 
. . applied. .. ,. , . . . •··... ... · .. · .· . 

Tb11t tbi# 1tn1ctur11/ at1J.u1tmentsbel/0Qe.~11sed on. the:Z004 
PWC'lllarket $.U~Yr /the l'l#vise.<l$.11~ary sca/eiattJJ.cheqis 
elh!ctive from 1 :iuly 20M .attil is· c11Jculated..11t 80% to 
1:ZO% t#/be. mid/Klint. and will be. llfJideil by thlJ EU.mi's 
pra.dic.lJ..tline 11t 5%yllbt;ve meq;.,11 a11i/ up to th.e l!P/lel' 

.. qfaltlle oft/le 1!11/(f: sector. . 111e..•1ew SQJ/e Willa/low•• 
.··•·· Increases 11ptothe following.perttPntages: 
. U1 "' 2.13% 

UZ: ~ 5.76% 
1A. 5.02% 
1.B 5.43% 
2A S.54% 
28 • 5.635 . 
.1A - 5.1111% 
38 .6,7;Z% 

· 3C 7.58% 

3, Tb11t.wewillend~v(111,t;.to_ make all p11y1111ts by '11111.rsday !J 
Decetflber 2004. 

Ify9u ag~e to .the•ill:H!Ve, please sign an{lreturrt the co,,y of this 
lett~t immediat(f!/y to 11/Jow 11s .f(j proc.ess the .p11y(n1ts 
immedi11tely,, n 

Th@ Jetter was CQUJlltersigned J:>y the Union as an agreement dated 8 D~ml:ler 

2004. 

In accor(!al'lc;e With the requirement !iet qutj11 section 34(1) ofJhe Trade 

Disputes Act, .J:f:le agreement was registered as an amendment to the ColleetiVe 

AgreementWith the Chi.efExecutiv~ Clfficer on 18 Dec;ember 2004; Pursuant to 

~c:tion 34(2) me:terrns of aCallective aoreemi:\ot.(~11d any arnendrnent$ lll~deto 



a cqHective <'lgreeo,eht) are required to be setout in writing, Unclerswfon 34 

· <,it the provisions. QJ .a wllective agreetJ1etitiare all irnpUed conditio11 of. the 
. contr~ct dfSjl!r))tebetween the employee and the employer. The ag~ment 

9,eJJ~rii11y takes effect from the date on which Jt ts signet'J bY the parties (swion 

34(8)). 

Attached to. the llilttet.ttonstitllting the .agr\\li,imentwas a serond page confqining 

a· table With the heading "Revised saIaiy $trocture - effective 1 July .2004''. 
- I . ·. -

One of the issues of concern to the Tribunal,iS tllafthe.new salary scales.set out 

in columI1•s of the Table do not appear to have been calculated in the manner 

which .is described in clause 2; . The evidence .before the Tribupal is that the 

···· sc1lary scales for ec1ch/ Grade have simply ~eeA increased by the percentage 

figures listEll:l inth~Secdnd part of clause 2 .• 

Thli! seccmd issue of concern tg the Tribunal is the phrase ''l:!P tg. the following 

pertentages". The l'ribl:lnal .indicated to the parties thatthe phrase suggested 

'that increases in ttle sal!'!tles of employees in each''!;Jrilde would be allowed up to 

the pe~ntage shown.. The problem !'Qr the Tribunal was that there was ho 
- . ·.. , 

evidencetofAdica(e how each employee's increase was to be deformined. 

·. i;iuringthe course ol'the hearing neither party adduced aAy evidence concerning 

the meetit1g or the oral agreements to which reference is made at the 

comn1enGement of the letter which sets out the eti.~ment. 

The T:l'itiunai indicated to the parties that as the ambiguities hacl nQt been 

datified .by the evidence aclduced during the hearing, it may be open fu: the ,· • -- ___ .-, . .c _,•--• •· . . __ •_·-.. -,---_c_:- • 
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Il'Je'f Jibuna!has · caref1Jlly::cor1sidered th€'. ~lpflil submissiot'Jstiled bycthe,r11arties . 

. '!':he task of th~ r1'ilm.1nal in intei-~retit'Jg the. tennsof'a cJUective agreementiS to 

qete~mf the intentiogi of the part(es who have signed it. Iri d9J11g $0; t:he 

Tribunal proc:eeds on the bc1sis thi:itthe pc1rtles c1re asstimetl to have l.nten(Jed . •·- •.,_ .. -., . - ·. . . ·.:. 

wijatthey:have said c1nrttherefore tbe IR®l'ling.:ofthe agreemei:itistobe sought 

in its expre!/S :r,wvisions. . In detennining · the pal'tie!i lflten\ion • with respect. to a 

~rti<1ular provision sui;:h as clause ,2 the l1:mgua9e used in th!:! provision should 

be consiqle,rod In its norinal or ordinary sense, untessttiat would lead to some 

abSU,qli):Y:ol"inconsie;teneywith the restofthi:!COllectlve agreement,or unless the 

1;1ontexf rev,ealt tbattheWords ·wer¢ {1$ediin•some. other sE!Q$9, 

The TrJbunal accepts· tfuat'.in interpreting a collective agr~rnent;.itshould be 

presuined thc1t •aJli.ofthe word$ used were intended to have some meaning·and 

that they . were not intended to conflict. · How8!er, ii' . the only reasona.ble 

intetptetafion leads to a conflict then tlJe Trlbl)nal: mUst attempt to resolve that 

cOnflict.. [See Canadian· Labour .Arbittati(ln Jhird Editic:;,n Brown & Beatty at 
· paragraph,4,~lQOJ 

~n this Oispute the. first part of tfue second sentence in clause 2 refers to the 

. revised salary s.cale which is set out in an attached docµment. The second par): 

of the same $entE:1rice desctibeSthe method by whith the scale was Cl;lltu.lated. 

It is af:)patent that there is•an inconsistency betweehthe rnethodology described . 

in• the second l'$i:lrt of sentence. and the attached table/setting out the new scare . 

. The attached•document is. what is sometimes called an intorpqrated ddtlltnent 

c1nd is Inconsistent with the incorporating document. This 'MOUid get'Jer1;11ly result . .. 

· · in the table<notforming part ofthe.agr;eernent. Holll(l:!ver, as there is a clear 



fntenti()ll by the ·.parties to c:onfer a financial benefit tl:ie.Tribuna( has \\Or1!l(llded 

· .. tl:iat the int1;ntt0n ojitfie Piirties is exp~d•,by.the first·part of the second 

sentegl':e of clause 2 Wtiich irtcptporqtE;s the nl\/ised>~ary scale. Th.e Tribunal 

considers .that .it is appropriate to apply that part of tile cl~tls~ whit:h was Written 

firsJl ihj!ireferehte to, fhatwlaith,WafWfttl:en later: as it .clearly spells out the 

overriding effect intended by the parties. 

As for the words "up to the following percentages!~ at the end Of the paragrapt:t 

·in. clause 2, the Tribunal acQllpts the Union's subtni.ssion. The Tribunal accepts 

that;thewords"upto'.'.areusedinclause2Jilcl sense other than what might be 

described as its ordinary or normal sense: The Tribunal accepts that io 

accorc;lant:e with a common manner of expression in Fiji, the parties intended by 

the WOrtli.j O$ed thi;it sal~rie$ Woulp be .increased by the percentages shown 

agaJASt each 'gtc1de. The Wii>rds. up to should in tl')is sense be taken. to mean 

increases to the pen:;entages shown. 

As a res.ult the. Tribunal has concluded that the agreement is not so uncertain as 

• to xentler It unenforceable, The Tribunal has concluded that to determine the 

intention:ofthe, parties io. relat11:111to tfte meaning of clause 2, itis ne<:e.ssary to 

· disregard the method ;which purports to describe how the. salary scale io1;;rnases 
. . ·.· . - . 

were calculated in the second part of the second sentence of clause 2, 

Furtherrnore, the ~pression ~11p,to'1·at the end of the paragraph should be read 

. . as being intended to mean salary increases would be allQwed oy the percentage 

set out for .each Grade. 

The Tribunal proposes tlil direct th!;'! parties to prepare for the hearing of the 

· o,sputeto be re"Opei:ied. The terms ot:rererence require.$ tt:te "Tribunal to settle 
( ,:.-c .. · C " • •• • •• _-_ -·. •-

F".7 
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·. ••· a clisputewhere the_ lilnion-- ha~ c[aimed tha,tthe Employ~~;h~sfalledto p;,iy sali:lry . 

. iotreases iii <iccoitlance willl .the c19~ernent. ~at~;8i~einpe~ ~004. 

~a•;$ult~~tllnion car,ries the l;iurdenof proof, {twOJbe r<\i.!;f!:!ired to e~blish 

first tlli!!t the l;mployer hc!S net 'COmpUed wltllfthe AgreemeMt amt $ei;c:5iidly. U,e 

. ar:n:puht Ol"tl'lf;nbuhts QWil1€J to emplpyees•or alternatiltely the formula whlitlrthe .· . ·_ . . . . • .. •" . 

Empl9y:~t shoi.lld have applied iii respect of ec1~h employee, 

. The Dispute wiU.(i)eli~tecffor rn~ntibn on 23 June-20O6. 

. .!)A]ED .at Suva tllis day of June ;2006. 

A~lTRATION T:IUBUNAL 


