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lN THE HIGH COURT OF THE COOK iSLANDS S
 HELD AT RAROTONGA _ s S

(LAND DEVtS!ON)
i i : App!rcatlon No 495!2010
"f?"{N -TH?MA’_T_T_ER&' of Section 450 ofthe Cook rslands_"f B
: - o '__.Act1915 : O AP
P IN THE MATTER SRR o_f. th_e -_iand -.-kn_own ‘as MARAE -~
| . “SECTION 4_5.M,.TAKmMu_ o
.-'_'.-'-'--AND S BRI L
tN THE MATTER SRR of -an appllcatlon by MICHAEL -
= o RENNIE to revoke the Succession : -
" Order made on 3 July. 1968 to =~
G 'mterest of IRO.m.a. and grant a._._ S
--_.__-._-_;newsuccess:on order e
o 'JOIE:JGM'E:NT.'C'F .P_'J"s'A"v AGE,J
Thls matter concerns an appl:catron by Mlchael Rennre in relatron to a successnon e

A 'Order made on the 3rd of July 1968 relating to Iro, said to be a male adult, as his .
B narne appears on the iand reg|ster for. Marae seotaon 45M Takltrmu rn 1908

o

B Mr Rennre S apptlcatlon was successfui Pursuant to sectron 45 of the Cook islands

BN Act 1915 | set aside that Order on the 20th of October 2010 1 revoked the Order and -

| _:[3'3 =

requ:red that the matter be heard aga;n de novo -'

-'_That sectron of that Act reads

R .“Revocatron of successron Orders A successron Order made m error may be at any

time revoked by (the Land Court), but no such revocation shaﬂ affect any mterest
.theretofore acquired in good faith and for value by any person c!armrng through the
_____successornommated by the Orderso revoked.”. ... e

'The matter came before me on a number of occasrons it had a tortuous progress
The issue of recusal was explored at length as were a number of other issues that

"_were essentially mtertocutory in nature There was also some comlng and gomg in
reiatron to representatron -

'The matter came before me again on the 2™ of Qctober 2012. The substantive
“application and an application to strike out were traversed I made Orders for the
tzmetabl;ng of submissions in writing. S

Rather than-file submissions the applicant filed what was referred to as

NOTICE OF WITHDRAWAL OF APPLICATIONS 495/10 AND 505/10, DATED 20

NOVEMBER 201 2 /l/L
1 Iy



- Judgment The body of that notrce srmply reads

: -Thrs produced a somewhat remarkabte posrtlon where the apphcant to the ong:nat :

May rt please the Court The app!rcant grves notrce that he wrfhdraws 495/10 and_

505/1 0 that Irne for srgnrng Counse! for applrcant T Manarangr

The reference to 505/10 1s to an assocrated appllcatlon whrch rs not referred to m thls S

applrcation to revoke an Order appeared to.no tonger want to take part in the hearrng i

o : [.7]_ | | -
o "The Cook Isiand Hrgh Court rutes do not appear to offer any gu;danoe to the Court The S

There was then an lssue of the way thrs matter ought to proceed

& _-._ngh Court rutes in New Zeatand provrde (rule 15. 22)

15 22 Court may set dlscontmuance asrde

(t) The court may, on the apphcatlon of a defendant agarnst whom a
-proceedmg is d|SCont|nued make an Order settlng the dlscontlnuance o
~ aside if itis setrsfred that the dlsoontrnuance is an abuse of the process
: ﬁ'ofthe court ' . o g

(2 Arr applrcatron under subclause (1) must be made wrthm 25 workmg f
L '_';days after drscontlnuance urrder rule 15 19 FRAC '

. "There was of course no applicahon in thls regard and I doubt whether thrs jurrsdlctlon is

avarlabie to me m the Cooks

.'l have also consrdered whether the Judgment on the revocation apphcatron should

srmpty be re-catled on what has come to be known as the thrrd category for recalt v

'_-There was also the possrbrlrty that I have recourse to the mherent Jurrsdrctron_ _Lord_

Morrls in Conneliy v Drrector of Public Prosecutrons 1964] 2 NZLR 401 stated

' -.There can be no doubt that a court whrch is endoweo’ wrth pamcular junsdrctron has
- powers which are necessary to enable it to act effectrvely_ within such jurisdiction. 1

would regard them as powers which are inherent in its jurisdiction. - A court must -
enjoy such powers in order to enforoe its rules of practice and to suppress any

k abuses of its process. and to defeat any atfempted thwamng of its process .

* Horowhenua County v Nash (No 2) [1968] NZLR 362 (SC).

The principies in Horowhenua County v Nash have been applied by the Supreme Court in Saxmere
Co Lid v Wool Board Drsestablrshment Co Ltd, [2009] NZSC 122 and by the Court of appeal in
several cases.

Unison Networks Ltd v Commerce Commission [2007] NZCA 49.

Faloon v CIR (2008) 22 NZTC 19, 832 (HC). See also Tafiano v Lavas HC Auckland, CIV-2008-404-
5609, 22 June 2009.

Y v Foulkes [2014]) NZCA 396.
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tt seemed to me. that the proper course to take was to srmply abrde by the early_'_- S

_ﬁ Judgment that there be a heartng de novo. There berng only. one party now mterested
it seemed that justrce would best be served if | sumply heard the matter 8 therefore e
: .oonverred a. heanng in August 2015 Mr. Tylor appeared for-the . apptlcant bwas - oo

ﬁconscrous that he was now seeklng a successron Order in relatlon toa papaanga_ o

'-'3_rnore than a century old ~The onus. of proof is. on hrm Nonetheless i accept the.

v : _extensrve submlssrons he has frled

- '_There are no assertrons to the contrary before me on thrs hearmg

U

succession Order was a close run thrng B set asrde that ;udgment for, two reasons

I must frrst observe that in. the hearrng before me rn 2012 that whrch l revoked the o

_ _. . The flrst related to the paucrty or brevrty of the recordmg of the evrdence grven at the
L _..hearrng in. 1968 o RSy o : _ _

.The second bemg that lro was noted in the regrster for the relevant Iand |n 1908 as

_ .bemg a mate adult. Itis common to all partres that have appeared before me that tro o

: ._{1_0}._

H 'was ln fact an tnfant at that date

The two matters upon whrch i decrded the applicatlon however must be consmtered REES

- by me in thrs hearrng

: '._SUMMARY OF STATEMEN BY TEAVA IRO

My name is Teava lro t was bom 1937 I am now aged 74 years _' '

o t worked asa polaceman for most of my Irfe | jolned m 1958 and retired in 1997 after
- 39 years ' - - : :

_____My father s name was lro Rau he was also oatied lro Teava

| My dad dred in 1950 when 1was 13 yrs o

- My so_n $ name is Teava iro.

I know of 4 lands where we have an mterest from our adoptlon by Te Ava. He is also

known as Ruatea

1. Mar_ae 45M
2 Vaimaanga S. 6B
3. Tikioki S 47
4 Tikioki S 47A
3

":"ThiS is now an ex~parte appilcatlon The applrcant here IS an elderly gentleman and A
~in hosprtat | have his statement undated but recerved by me on the -revocation
_ applrcation at a hearmg of 10/1 0/11. t_ha_ve_re_gard to_ that _stat_em__ent whrc_h_reads as

'folicws e R

I




We are m thlS together wsth the other adopted ohfldren that rs e
.'.3) Ngapoko | SRERE R T
b) Noova:

c) : lro ( my tather)

| Know the land Marae 45M 1 used to work on the land before bart of it was tea_sed o s

: __Joe Catfery in 1970 l used to plant tomatoes and other food crop on rt

ol also planted on S 47A on mland stde of ara Metua

o l knew Ngapoko my fathers SISter She was the one who told me to suoceed to my
'fatheronthls!and T R R R

ﬁ-;i also remember mama Marearai ( Rama Matasapo the head of thrs fam;ly) told me to

" " succeed to my father on thls land as well as Noo Tetualro ( Nlrke Renmes
o i_grandfather) SR S

o -M:ke Rennle s ancestors and June Baudmets ancestors have always zdentlﬂed the
;_-Iro on the tltle of these iands as bemg my father RS S -

o . Vazmaanga S 6B MB 26/246 Ngapokotera Raina is speakmg about out

L rnterest in this fand. She is the mother of Tuti Tannga the present Rama Matarapo
: She is atso June Baudrnets grandmother She says e RPN

"Ruamahu hod some adop ted children not regrstered and they ware put mto thfs !on .

2 Ngapoko - died no issue and had no bioodright s
. 4 ko dred left issue. No bload right - -
3 Nooval . - dfed ieft issue. Had a biood nght” o
stop

2.__ . lerokl 8 47 &47A MB 24/274 Ngapokotera Rama is agaen speakmg about S

“f object because fro had no nght in these Iands He was put inasa feedrng chrld of
Te Ava ' ' ' BRI

_' 'Metua John, who is Mama Marearai, and Raina Mataiapo says at MB 22/371:

“Iro was adopted by Te Ava son of Ruamau Noovai was another adopted child of -
Te Ava.”

Nooroa Poupouare who is Mike Rennie and Andrew Hosking's aunty, says atMB
29/278:




G Te Ava was the Ruatea who adopted z‘he ch;ldren referred to Iro and Ngapoko B :
o 'were not related to Ruatea Noovar was related e A

_ Metua Maltoe who is the same. person as mama Marearaz and Rama Matalapo says.
"_j'atmzezefz?e L ' o

: “Te Ava held the trt!e occup:eo’ the Iand and put h:s chn’dren in the iand bemg EE

: '----.-Ngapoko Noovar and Iro Ry

A few years ago, the Iandewners of 5 45M met to dzscuss a request for an occupatlon nght for -
'_: Tuarau t(alrua, and Anna Pterce Tuarau Kairua is the grandson of Poupouare and cousin to Mike -
S _.Renme Andrew Hosktng is his uncte ! agreed to give them the lre family share to let them have an :

Pl _occupatton nght because the tand is oniy smait

o

112]

[13]

The statement that t have re- produced was glven to me as an exhlbzt The signature
and notmg ot date upon !t are in my hand This statement is now un- opposed

N return to the two matters whlch I conSIdered in revokmg the Order 1 conszder them _
'.de novo and in the context of the submlsszon now made before me -

Flrst as to the paumty of evrdence I now. cons:der there is nothmg un-common in

~this. Notes were of course not taken verbatlm and only relevant matters were noted.
. The minutes were recorded by short hand and wouid atways support the decssmn in
o fuli On reﬂectlon | do not believe that anythmg turns in thts : e

Secondty as to the notatlon m.a’ mistakes of th;s nature are common. In this case it

“is not contested that Iro was in fact a child. The likely truth is that this indicates an in-
“exactitude in recording the evidence or the transcription of the evidence or the

copying on to the register. | do not accept now that this creates a doubt upon which |
coutd dlsatlow the appllcatlon now betore me,

Upon the applicants withdrawal a number of issues do now need to be considered in-
depth. It is clear that Ruatea is the person who the respondent says he is and that
his three adopted children were very deliberately placed in this land. This is a
smaller piece of {and than other lands dealt with in-conjunction with it. It is only % of
an acre.




S There are of course vexed lssues in PolyneS|an somety as to the effect of adoptions R
' .':'The Cook is[ands is'no dlfferent 1 accept that the vesttng of this [and intofroand
'others was a delfberate and pubflc act The Orders have stood for 40 years and very -

: ' _pmperly reflected what ‘was consndered appropnate m 1968 Those who mlght have e )
S Zob;ected atthetlme d:d notdoso I = SR SRR L

g

.'--.Dec:smn L

I now make Orders as were made m 1968 and the effect of thFS deus;on is. to restore-
' the posmon to ihat wh;ch pertamed pnor to my Order of the .‘20lh of. October 20’10

: _:Costs are reserved The Respondent is to f1|e and serve submassmns wzthm 30 days _
The Appltcant to respond within a further 30 days and then the flie is to be sent to me

e -for consnderatlon on the lssue of costs

o _Dated at Rarotonga thss 5"* day of October 2015

m“. -

P Savage Joo




