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JUDGMENT OF WESTON CJ AS TO COSTS 

 

Introduction  

[1] On 11 September 2013 I upheld an appeal brought by Ms Kelleher against 

her conviction and sentence for an alleged breach of s 28B(4)(a) of the Transport 

Amendment Act 2007. 

[2] The oral judgment (now reduced to writing) sets out the reasons for my 

decision at length and I do not, except as necessary, repeat any of that detail here. 

Costs application 

[3] Following the successful appeal, Mr Mitchell for the appellant applied to 

have costs paid to his client in terms of s 80 of the Judicature Act 1980-81.  In his 
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written submissions he set out the reasons why he said costs should be paid.  He said 

that the appeal was meritorious and was not simply based on a technicality.  He 

submitted that the evidence of the female constable was, in a number of respects, 

unsatisfactory.  He also submitted that the overall police conduct on the evening in 

question was “baffling, to say the least”.  He noted that the constable gave 

conflicting evidence about the subsequent arrest.  He referred to the fact that the 

appellant was held in the police station overnight.  He also submitted that the system 

had let her down in relation to the suppression of her name. 

[4] He concluded his submissions by observing that her likely costs, although not 

yet fixed, would be in the region of $12,500. 

Police submissions in response 

[5] Ms Henry in reply emphasised that in criminal cases costs do not 

automatically follow the event.  She referred to earlier authorities such as BTIB v 

Taakoka Island Villas in which the Court’s approach to these matters was discussed 

by reference to s 5(2) of the New Zealand Costs in Criminal Cases Act 1967.  Ms 

Henry emphasised that costs were to be approached on a principled basis. 

[6] She then set out s 5(2) of the New Zealand Act.  She submitted that a number 

of the provisions did not apply and I agree with her as to that.  She then submitted 

there was no bad faith in bringing the prosecution.  She accepted that the manner in 

which the police had conducted their investigation could have been handled better 

and accepted that costs in the sum of $500 might be appropriate. 

Discussion 

[7] I believe this is one of those relatively unusual cases where costs are justified.  

I have reviewed the factors set out in s 5(2) of the New Zealand Act.  It seems to me 

there are two key dynamics at work.  The first of these is that, in the absence of any 

formal finding by the JP, I was not able to decide whether the constable or the 

appellant were credible in giving their evidence.  Therefore I tested the various 

statements of evidence by reference to external factors.  In a number of respects the 

conduct of the constable was unsatisfactory.  However, having said that, the 

evidence she gave in Court was clear and consistent.  It is possible that the negative 
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