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IN THE HI(;H COLRT OFTHE COOK ISLANOS 
HELD AT RAHOTONGA 
(CIVIL DI\'ISI01'\) 

IN THE 1\1ATTER	 of the Declaratory Judgments Act 1994 and 
Section 1.... of the Property Law Act 1952 

BET\\,'EEN NGATERE SAMUEL and LYNNETTE 
MARGARET S,AMllEL 

Plaintiffs 

A1'\D TANGI CHITNG CHING \lATAROA 
First Defendant 

AND \HNIS'nnOF 
[\FRASTRLCTVRE AND PLANNING. 
Sl'RVEY OF 1..,\'\D \'lANAGEMENT 
HIV.ISION 

Second Defendant 

AND	 ;\.f.ARIANA 1\IONA MARA.MA and 
SHAC,\ PETER :VUCHAEL 
GALLAGHER 

Tbii'd Defendants 

Hearing: [Maner dealt with on the Papers] 

("i.ounser:, ~,'fs S hider for Plaintiffs 
First Defendant (present in Court at hearing but 110t represented) 

Second Defendant 
'11' C Petero 'I'hir(t Defendants 

SECOND Jl'I)C\lENT OF HIGH WILLL\MS ,} 

A.	 There will be a declaration under the Declaratory Judgments Act 1994 
that the lease between the first defendant as lessor and the plaintiffs as 
lessee of 796m2

, being part of the land in Onemaru Section 83EI B2 is a 
valid lease as between those parties. 

B.	 Pursuant to s 129 of the Property Law Act 1952 there win be an order 
vesting in the plaintiffs that part of rhe 204m2 purportedly leased to the 



plaintiffs by the first defendant but already leased by the first defendant 
to the third defendants on or OV(:1' which the plaintiffs' house encroaches. 

C The plaintiffs' application 
dismissed. 

for costs against the second defendant is 

D, The plaintiffs are entitled to costs on an indemnity basis against the first 
defendant which are fixed in the sum of $7,000 including VAT and 
disbursements. 



Introductory 

[1] In \Vh<H is described as the "First Judgment 

parties, hut adjourned the matter part-heard to to consider their 

positions light of the comments ln 

This Judgment 

Summary of factual position and legal findings to date 

[3] Though the detail 

to provide principal 

background for matters dealt with in Judgment. 

j-+ I The brief facts are: 

xecuon 8-':\ E.1 131 ~ under Plan 

S0913 oeoosrteo in the 

Ms :\1anuna into a 
.,
 

lease \\ ith Ms Mataroa on 17 m being part
 

plan for that t 2352. m being 

and being 

sealed on 3 S(,Hl1~ 

4- \larch. 10. 

Sections 18. ! 9 fro 111 



that area being Chicf 

rrned (~n ]7 July 

certi ficare conflrmarion was 

August 2007" and recorded on the Register of 

'I'he plaintiffs a house on land the)" 

affidavit. it on Mararna and 

at to ex tent 

ell It 15 some importance to note the 

conforms to SC)913" by the 

. 
15 

to the lease to Mr 

Lot 19"· 
.

"cern correct and 

and 

attached TO the 

Mr Gallagher shows area as 

and Marama 

describes 
. . . .... ~

ocmg "cern neo 

correct and COnf{)fT11S to 

admitted 

area but was unaware 

201(). 

land is 

leased to 

Mr and Mrs Samuel also says it. includes part 18 when it does 

not. 

:'/15 Mararna and Mr Gallagher purchased m". 

whole Lot 18 and 204 111:: for 530.000. but 



J9 to Mr 

ftv'lrs Samuel 

nosmon as soon as their house on 

azreed to comoensare them in 

Court 

paras !23].[24].[26 

difficulty 

plaintiffs' first cause act!on IS that, 

the 

validlv approved and 

appear to have result or 
previously 

and \·trs 

to \1r 

in 

would not 

is arl 

adj usrmenr thouchr 

leased 

10 arIse.. 

Court 

tn 
"l ~ ...~ ~Ulna cDcroacncCl upon , 



encroached on their section b\ .... \\'g,S n{) mention 

cncroachi on 

Ms Mararna and Mr (iaiJaghcr.Thal. pleaded to 

support the allegation 

assertion 

is on or to the 

above which it it cart 

et 

in contention, 

to agree 

occupies 

might be a "building" Fourthly, as Bovs J r. 

S 1 10 the 

owner. 

to case 

I\' encroached upon b~· 

to V;;;'SI,l1C 

""If that be COrr(7cL Court to effect the agreement between the 

parties and the only 111eanS 

and Gallagher 

the lease to varied bv the appropriate adjustment t.o 
, . 

adjusted 10 inc!re111<)Ve the 20-+ m ' and 'the Mataroa/Samuel 



[6] costs 

Submissions on relief sought 

SUbjT1~Hed the declaration and second 

defendants went c~nly 10 costs and further 

[8] 

jf thethe Property 

was declared 

Discussion and decision on reliefsought 

the 

as 
v ,_, ~ 

i0~;sees 1S a \ a~ hi 

And there can no 

had 

un 

the 

an encroaching ownerAct 1952 are limited to making a 



H1 '-"",'.'1<" ...'" to the upon". 

the Judgment idernified 

be the 

[13.1 [t must the issue (~(11.111 ~s powers 1n 

relation to the pramnns 1:\\'0 causes are nnuteo to declaring that 

tn Its 

terms ._- namely a 1e5, :04n1¥' that 79611'1 

was, at the date 

part described if') parasMarama 

is encroached on the Sam uels 

the Property Law Act t952 

make an order \ in \lr and \11'5 Samuel that 

on or o\/er 

their 

that is intervention 

F""U""'~.,~ cannot succeed, in their second cause 

to any 

parues thanthai the Court. in para I J of 

to recti the second defendant 

b::' the to be an outcome 

(}UtC()H1C which 1:I First 

set in to ongoing (05"tS 

need to isCourt 

\'ls \,1aran1a Mr Gallagher set out in the 

implemented and 



correct Register 

the areas 

it means the 

Costs 

Mrs Samuel. 

[' 161 when contracting to 

part 

resistance on the 

1\:'1Hla!\)~1 should pay \1,r and 

./\5 as plaintiffs seek 

costs second defendant 

81 Cnun opined in 111C First 

"1~versa. I"1. ~costs against the defendants 

regard to theirand. 

the plaintiffs. 

point. some dix ergence 

Judgment rH1 30 June 11 >
 

a period reconsideration
 



memorandum \\' 

on 

J 

directing any: 

in the case to 

Ms Inder by i6 September 2011 (Cook Islands time). That 

memorandum Vias coupled with a direction the Registrar refer the entire 

1 'J 16 September 11. 

Hugh Williarns.J 17 February 12. and then on]'!' on prompting by Ms lnder, 

plaint] 

with shortly. 

[25] in irst Judgment. the 

concermng , tenure system 111 \-Y21S cornprehensi \:'cl j' 

is no 

to known that 

plan had already been lensed to 

[261 

the 

second defendant's cross-referenced the 

to the lease conttrmauon proceedings concerning 

knowledge the 



j .

to the 

to the third Survey 

no confirmation 

above - coupled with the 

1'; to to an}"lack 

the 

not ,1 matter Survey Department, 

against the second 

Islands CLUJ,1pI)1ications 

on 

1 ' .
I ~-L{) 

I·U) Increased ensts and indemniry costs 

costs or 

nun U1(' costs payable ire
witness expenses reasonablv incurred 

arr, in it 
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so 

created, To safeguard and 
" ,correct their position the PH1Hlti therefore had no option but to issue 

m the run-up to hearing on 

7 April 

and 
,

defendants. Since hearing. she Gone 

to 

as 

TO Admit Facts 

an 

f34] 

disbursements.
 

[35J As at 16 September 1] ~ the plaintiffs been billed the $UfH of
 

including 

further 

\'AT It 

Summary 

In light 

the plaimiffs as 
, 

796n1~ ~ being part .of the land j11 Onernaru Section 83E 1132 is 

as between 



v 

an order 

is 

to costs on an 

sum 


