
IN THE JUGH COURT QF THE COQK ISLANDS 
HELD AT MROTON(a 
(C'IVlL DlVI~ION) 

OA N". 1/2005 

ll'i TlIli'. MAUER	 the Dcclam1nr)" 
Judgments Act 1994 

BETWEEN The Cook 
blllndl DemOttollr 
Pllrty Incorporated 0 

-, -~	 Ju(y iucorporai~d 

society 
Al!Dlieanl 

Th. 
D.motrarit Pln1y 
Tumu Incorporllted 
a dul} incorporated 
society 
F;rst Respoudenl 

N..,oll.p;i T"'llrell 
RJ:gistrar of 
Incorporeted Sm:ielies 
Stcond Respondenl 

Date- of"cilriny. 1 April 2005 
Date ofdedsim: II" C\f><J ;;'OC'S. 

Mr C tnue for Applicant
 
MI.' N George for I" Responcent
 
Second Respol!<lc-nl in perW'~
 



DECISION OF GREIG CJ
 

1.	 The Applicant was rcgi5tered under the IncorpotRtoxl Socielies Act 1908 On 12 
Seplember 1972 ander lhc name The Democratic Parly Incorporared. Dy 
resclnricnpasscd on 28 October 2004 and registered On 1 December 2004 it 
changed il~ name to Cook Island Democratic Party lncorporated. There is no 
ddin;(c article in its presers name. The ht Respondent was incorporated On I 
December 2004 IJJ1der (he name Democratic Party Turuu Incorporated. Again 
lhere is no definite article in the name. TIlls ineorporalion was made under the 
Incorponued S,)ekti"s Act 1994 (the Act) which replared the 1908 Act. 

2.	 The AppliCllflt which] will caHl1le IS< Party makes Ihis application for lIll 
order thnt tlw name of the I" Respondent which I will cen uie 2nd Party so 
nearly resembles lhe name of the 1" Party a:'l to he calcnlated to deceive and 
lhe registralion of the 2"~ Party is contrary to the public interest. Thai 
application is based on the ViOrdinl,!: of section 12 ofthtl Act which in lull Is as 
foll"m;: 

12. Name of sociely not to be the SaIlt.: QS (he name of ;molher 
society or body coruordte - No society shall be registered under a 
name which is identical with thai of any Qthl:1 society registered 
under this act, or ofa company carrying on business in the Cook 
Islendsfwhcther registered or nOI), or of any other body CClrporale 
eSlablished or registered in the Cook Islands under any Act, or so 
nearly resembles thai aame as to be calculated to deceive, except 
where lhat other society or company or body lOlpnratc as the c"se 
may be, signifies its consentIn such m~nner as the Regi"trar 
requires, and the Regi"lrar is satisfied (h3.l registration "r (he 
society by the proposed name wili nol he contrary to the public 
interest. 

3.	 That wording is almost identical to the wording of section 11 of the 1908 Acl 
which i~ the New Zealand Act of 1908 It is equally identical to the words of 
subsection (IXn) of secrlonj I of the Companies Act 1955 which was adopted 
by IHe Companic~ act I'l70-71. They are correctly to be described as in pari 
mated". Th~[ i;5 the caSe in Cook IS);l!Ids as it was in N~w Zealand. The 
provislcos of the Compemes legislation in New Zealand are uow subs!.:lJ.,tially 
altered. [I is obvious lhal Ill<: principle of applying the case law eqUlllly to 
ilicorporatcd societies as to Companies in the mauer of narne resemblance as 
MS been dune in New Zealand shonld be done here. I do 80 opply those 
principles and 'lpply (0 (he Cook Islands the same principles as applied in 
New Zealand. It is necessary however to distinguish with some care some of 
the d;cLl from the C!l8eS in New Zealand because under the Companies act 
(s.)1 (4)) there was a gcner.ll discretion given to the Registrar 10 di,,,jlow a 



name which in his opinion w~s undesirable. Tllat head w....~~melimcs the 
basis of decision even when improper resemblance was fou.nd.· -~-

4.	 In Laws NZ lncorporated Societies para.20 whet is described (is the key le.ll 
"is whether there is a serious risk that the public <It a section of it will be 
cunlused: this is irrespective ofmotive,". In VlcolI/ln New Zea/alld Limited ~ 

Vicomm Sysl;;m.< Limued [1987] 2NZLR 6QO C.I\.. at 607 the {est Wll~ said to 
be whether there was a reallikclincod of confusion. In that case the decision 
was made on the head of undesirability ofthe name. In Soulh Pacific Aldine.~ 

olNcw Zealand Limiled" R~gisrr(J}' ofComp,mieJ' [1964] NZLR I which was 
approved ill the Vkomm case it was said that it "'lIS matenlli 10ascertain 
whether the parties were dealing ill the same commodity and whether 
mistakes bad been ma.d~. The compeling name Wa!> National Airways 
COlporalioll and it was found that the names in lhe CU>;;UillSlimCCS were S{I near 
:]S to be calculated lo caase confusion. In Abacns Fifltlllce Limited v Regtstrar 
otCompanies [1085J 2NZLR 607 it W3~ held thai there Vi ....~ likely confusion 
with Abacus Holdings Limited though they were trading in differeut areas. Of 
course here there is no trade bnt the two societies are opcretiug in the same 
lIICa and making their appeal I.t) the same electorale. 

5.	 For the first party affidavils were moo by Makhui Tongia, Sir Pupuke Robali, 
Dr Terepai Mcoate and Pom Dean Tltey are office bearers and long time 
members of that party. They assert their ohleetiouto {he name of the 200 Parry 
and the confusionlhai in Ihclt view is likely. There is indirect evidence of 
o!her members of the party and perhaps members of!he public voicing !heir 
anger and disapproval but there i. no acnml evidence of eo!lfiJ5ion. It is 
unlikely in the circumstances thai member of the l" PIII1y will be confused, It 
is said tlllll the Is! Pari) is generally known as the Democratic Party or the 
Dt"mo party and these terms are used in the media. These affidavhs deal in 
some detail with the word "Turnu" included in the name of'tbe a" Party. It is 
said to be a Cook blands Maori word which has several meanings. 'These 
include foundation of II house, base of a mountain, stump or trunk of a Iree, 
source. and origin. It i.1 suggested that the last two are the relevant meauillgs 
and give the imphcation that the 2nd PIII1y is Ihe real 01' true Democratic party. 
There is an amount ofother political El-'sertion 3S {o the re3S011S and motives of 
the persons who have organized and inwrpora/.ed the 2'd Party hut I set that 
aside lIS being irrelevant to the quesli.m! .have to decide. 

6.	 For the 2"" party there is an affidavit cf Mr N Gtassie, who is the President of 
the party. He explains the political reasons for the establishment of the new 
party und asserts that it is the party s wish to distance itselfas far lIS possible 
from the 1'1 PIII1y. TI,e political reasons are, as I have said, lrtclevaut tc my 
decision. It is Me Glessle's opiuiou (hat the word 'tumu in the tille mt'BD.8 
..trunk, Ll'.:e unshakeable base and foundation for demccrncy''. He refers to the 
previnu~ name changes of the 1" Pari)' 10 Democratic Alliance Party and 
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8. 

9. 

11. 

Alllance Taokotai Party ar.d to the previous existence ofa Pi¥tY lll1der the 
Mme Demo 'I'crnu ParlY in 1989. .~ - ,--, 

TIle Second respondent di;l aol file any affidavit and made no snbmissiua 
other than to say that he exercised his discretion to register the 2nd Party 
because Ihel'e was no identical name Oil the regi~ter. 

The constitution of the 2'" party refers to itselfas Demo Tamu Party which is 
not Ihe name of the inco'1'omled oociety and i! not the name Il) which 1 have 
to consider and decide ulK'n. But the evidence L~ lhat the J" pllcty i. known Ot 
refe:red 10 ia the media as the Dcuios or the Demo Poutv. To the "xcI.ent that 
tlte 2"d Party be<:omes km,lwn as the Demo Turnu Pany there will be-anoUJer 
similarity in the names of the two parties. 

The two names which J have to eomider are Cook Islands Democratic Party 
Inc and Democratic Part)- Tnmu lIle. I consider them in light ofihc fact lhat 
th.. lwo organizations are operatillAin the same area; thai is pctiucs as two 
competing political parties. I know tuatihe Cook Islands populatiot; ts smen 
and that there is a strong interest in poiitlcnl affairs, pantes and poJiricillns. 
The two names are similar and I believe that I am entitled to lake into account 
Inc likelihood thal member~ of the ~ublic will continue 1('1 refer to tue I" Party 
as the De!nocrals or Democratic Party or the !lhllrtened version of Demos in 
SOJ~e form or another. 1111; I" Party has ~een 101lg knov>1l as lbc Democratic 
Party and ruu,t IherefOff i'ldveobul'aro some p~l;1I1ar identification ...itb Ihal 
llOme, The addition of the geographical words on the one hand and the word 
Tnmu on the other gives some disriuguisbieg feature but there remains a 
substantial similarity whicb I believe is boand to create confusion. In an age 
of shortening of names and the use of acronyms EII1d other abbreviatioua 
reTere"ce. will be mad.. 10 lh~ Dem""flIJ;o Par;y Or DemOg in Ieners. messages 
and other usages by tne public and aecticus ofit. \IIllile the narrtea in full lire 
dlstinguisbable there is stillthe likelihood ofconfusion between tbem. The 
important won! in each name is Democratic and in the way Ul which lb.e usc 
of it by tho 1" arty IIILS developoo u"e hy any other party wilt create coujusict 
unless thereis a verI' clear distinguisning feature in the name, In this case 
there is no such feature 

I C{)U<.:!l1& Ihut Ihe nolltlC of lit" I" """,,,nd,,,'It so ue;u-ly re"""lllhle.q the name of 
the Applicant as to be calculuted 10 deceive withia the meaning and intent of 
SCCl;Ot! 12 or the Act. 

To continue that situation is, as a matter of general c.onsideralion, not is lhe 
pobl ic interest. In the words of Onglcy J in tile Airline~ orNZ eflse at p 611, 
avoidable confusion is obviously undesirable. TbDse words reflect the te-rrns 



ofthe N Z legislation at the time of his decision, The public interest aspect is 
relevant, under :;.12 of 11ll: Act, in !he sitl.Jnlion when the Registrar is '- ­
IlIJ'borized by the consent o[lll~ society with th0 simi)"" name. Then he is 
required tl> eonsider whether ~(lIl with lhat consent the registration will be 
contrary to the public interest. That interest ls not II considerariou which 
applic. to Ire ~MJiel' c("lll"ideralio("llUld~r"hesccrion.Jt is not a matter which 
is in issue on. the question o[resemhlanc~end the likelihood of de~Clvin~ or 
confusion. In this case it is nllt a maller which J should lake into accounl or on 
wnich I call make a declaratiou. 

[2,	 A~eordingly I make n declaration in lhe tenus ofparagrllph 10 above I"ithouJ 
more. I reserve costs andwill receive sutmissicns from COU:ISe! if egreement 
C8n "ot be ....acl,"'/. 

Laurie Greig C) 

AddeudJlm. 

I noled 3l ~le beginning of ruebearing lhal Mr George was appearing for the 1"­
Re,pon<!en' while'he wn, al Ihe same tirn~ ~le Spew<er ofPcrtiament. I cOmlnertled 
thai not only was he Counsell:>ut that he had beeu referred to try name in the affidavit 
ofMe Glassie in terms which indicBte that he is a member of the J' Respondcr« Jod 
has a grievance against the Applicant and JIB members which Mr Glessie referred to 
os a betrayal. Mr Gcorge in the course of rile argument IIdmiu<:\l tit;>,! he had illalwd 
the constitution of the 1·<1 Respondent. 

Mr George' ~ ",hocacy of th~ 1,t Re.p"uclBnt's ""'"" ami his inclusion in the facta 
prese,ute<! by the .!Ole deporn:nl for th~ RespOIli'ent. however irre1cv;mt, seemed 10 me 
to conflict with his duties as Speaker which recuire him ;0 be impartial B.$ bcl:v.~en all 
the members ond parl.ic~ in Ihe Parlillmenl. It appears tlm he supports the Cll'le oflhe 
I <I Respondent and the V".rr'ous accul'lliions md complaint" 11\l1L1e by it in it. 
oppo~i1iOll'to the application. This was llDl a natter which, ill my view, disabled Mr 
George from appearing 01' affected his duties B;; Counsel. The effect on his position 
and cuues us Spcuk."a I must k"ve l<> others. 

Lauti" Orei£'; C.I 

http:Spcuk."a

