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DECISION OF GREIG CJ ‘ T

The Applicant was registered under the Incorporatled Socielies Act [908 on 12
Seplember 1972 ander the name The Deinocratic Party Incorparated. By
resolution passcd on 28 Cetober 2004 and registered on 1 December 2004 ot
changed its name to Cook 1sland Deinocratic Party Incarporated. There is no
definde article in iis preseit name. The 15t Respondent wits incorponued an 1
Deceinber 2004 under the name Demecralic Parly Tumu Incorporated. Again
there is no definite article in the name. This incarporalion was mede vnder Ihe
Incorpomied Socicties Act 1994 (the Act) which replaced the 1908 Act.

The Applicent which 1 will call the 1® Party makes this applicalion for an
veder (hat the name of the 1™ Respondent which I will call the 2™ Party 30
uearly resembles 1he name of the 1% Party a3 to he calcnlated to deceive and
the registration of the 2 Pany is conlvary W the public intercst. That
applicalion 12 based on the wording of section 12 of the Act which in full is as
follows:
12. Nanie of sociely nol 1o be the same a5 the name of ynother
society of body corpormate —~ Wo society shall be registered under a
name which is identical with that of any other society regisiered
under this act, or of a coinpany carrying on business in the Conk
[slands(whether registered or net}, or of any other body corporale
eslablished or registered in the Cook Islands under any Act, or so
nealy resembles thar aame a3 to be caleulaled 1o deceive, excepl
where ihat other sociely or company or body corporate as the case
may be, significs ils cansent in such inanrer as the Registrar
requires, and the Registrar iz satisfied (hat registration of the
sociely by the proposed name wili nol he contrary to the public
Iiterest,

That wording is almost identical to the wording of section 11 of the 1908 Act
which is the New 7zaland Act of 1908 It 1s equslly identical to the words of
subsection (13(n) of section3d] of the Compenies Aci 1955 which was adopted
by IHe Companice act 1970-71. They are correctly o be described as in pari
materia. That is the case In Cook Islands as it was in New Zealand. The
provisions of the Coinpanies legislation in New Zealand are uow substantally
gllered. [Lis obyious (hal the principle of applying the case law equally 1o
corporated sevieties 43 to Companies in the mater of name resemblance as
has been dune in New Zealand shonld be done Liere.  do so opply those
principles and apply lo (he Cock lslunds the same principles as applied in
Wew Zealand. It 18 pecessary hawever to distinguisl wilh some care some of
the drela fromn the cases jn New Zegland because wider the Companies act
(5.31 {(4)) there was a general discretion piven to the Registrar io disallow a



nzme which in his opinion was undesirable. That head was gometimes the
basixs of decision even wiien inproper resemblance was fownsd. B

In Laws NZ Incorporated Societies para.20 what js described as the key 1est
“is whether lhere 15 4 senous risk that the public ar a seclion of it wili be
conliised: this is irrespective of molives”™. In Vicownn New Zealand Limited v
Vicomm Sysiems Limited [1987] 2NZLR 600 C. A, at 607 the test was said lo
be whetlier Lhere was a real likelilivod of confusion. In that case the decision
wis made on the head of undesirability ol the naine. In Sowth FPacific Airiimes
of Mew Zealand Liwited v Registrar of Comparies [1964] NZLR 1 which was
appraved in the Fivomm case it was seid thal it was material 10 ascertain
whether the parties were dealing in lhe same comunodity and whether
mislakes had been made. The compeling name was Nalional Airways
Corporatian and it was found that the names in the eircumsiances were so near
as 1o be caleulated Lo canse confusion. In dbacay Finance Limited v Registrar
aof Companies [1985] ZN2ZLR 607 it was held thal lhere was likely confusion
wilh Abacus Heldings Limited 1hongk they were trading 1n differeul areas. Of
course here there is no trade bnt the lwo societies are cperatiug in the same
area and making their appeal o the same eleclorale,

Eor the {irst party affidavits were [iled by Makinii Tongia, Sir Pupuke Robali,
Dr Terepai Mavate and Poro Dean. They are office bearers and long time
members of thal party. They assed their ohjeetion In the naine of lhe 2™ Panry
and the confusion thal in Iheir view 15 hikely, There is indirect evidence of
other inembers of the party and perhaps mentbers ol the public voicing their
anger end disappioval but there is po actual evidence of confysign. It is
unlikely in the circumatances that member of the 1% Party will be confused. It
is said thut the 1% Party js generally known as the Democratic Parly or the
Demo party and hese terms are used in the media. These affidayiis deal in
some detail with (he word “Tumu” included in the name of"the 2* Party, It is
said 1o be a Cook [slands Maori word wiich has several meanings. These
inchide foundation of a house, base of a mountain, stwnp or trunk of a Iree,
gonreg. and origin. I1 is suggesied that the last two are the relevani meanings
and give (he Lnplicalion that the 2 Party is the real or true Democraiic party.
There 18 an amount of other polilical assertion ag to Lhe reasons and moiives of
the persens who have organized and incorporaled the 2™ Porty hut 1 sel that
aside as being irrelevanl tn Hie question § have 1o decide.

For the 2™ party there is an affidavil of Mt N Glassie, who is the Presideut of
Lhe party. He explains the polilical reasons for the establishment of (he new
party and assernts that it Is the party’s wish to distance itself ag far as possible
fromn the 1" Party. The political reasons are, as [ have said, irrclevanl o my
decisian. It is Mr Glassie's opinicu that the ward Tumu in the litle means
“tunk, lree unshakeoble base and foundstion for democrney™. He refers to the
previnus name changes of the 1% Party to Democratic Alliance Party and



1.

Alliance Tackolai Party ard to the previous existence of a party under the
name Demo Tommn Parly by 1989, - T——

The Second respondent did aot Rle any affidavit and msede po snbmissioa
other than to say that he exercised his discretion to register the 2™ Party
becpuse Lthere was no identical name o Lthe register.

The constitulion of the 2 Party refers to itselfas Demo Tamu Party which is
not \ie nayne of the incorporaied sociely and is not the name to which 1 have
to consider and decide upon. But the evidence is ihat the | ™ party is known ot
refecred 1o ia the inedia as the Denes or the NRemo Party. Tu (he exlent that
the 2™ Party becames kngwn as the Deino Tomy Party there will be another
similarity in the names of (he two parties.

The two uames which T have Lo consider are Cook Islands Denocralic Party
Ine and Demorratic Party Tuny Inc. 1 consider them ip light of the fact that
the lwao organizations are operating in the same area; thal is polilics as two
competing political parties. 1 know thal the Ceok Islands popnlatior is smai)
and (hat tlicre is a sirong inlerest in political affairs, parties and politicians.
The 1wo names are sinilar and I believe that Tam entitled 1o Lake into account
ihe likelihood ihal members of The yublic will contiyue to refer to the |* Party
as the Deinocrals or Democralic Party or the shortened version of Demos in
sone forn or another. The | Party has been long known as the Democratic
Panty and nuust therefore have obtained some pacticudar ident fication witl: that
name, The addition of the peogranhical words on the ong hand and the word
Timu on the other gives soine distinguishing feature bot here temains a
subslantial similarity whicb I believe is boand Lo creale confusion. In an age
of shortening of names and the use of acronyms and other ahbrevialions
referenice will be made 1o the Dermncralic Pary or Demos ip lelters, messages
and other useges by the public and seciinas of it. While the names in ful] are
distinguishable there is atil) the lik=lihood of confusion between them. The
iinportant wond in cach name is Democratic end in the way in which the usc
of it by tho 1% orly has developed use by any nther party will create courisior:
unless there s a very clear distinguishimg femure in the name. In this case
there is no such feature.

I couclinde that the name of the 1™ respandeat sa uearly resemnhles the name of
the Applicanl as 1o be calcululed 1o deceive wilhia the meaning and intent of
sectiot 12 of the Acl.

To continue Lhat sitvalion is, as aipaller of general consideralion, not ia lhe
public inlerest. In the words of Ongley I in the Airfines of NZ case al p 611,
avoidable confusion is obvionsly undesimble. Those words reflect (he terms



of the N Z legislation at (be time of his decision, The publig interest aspect is
relevant, under 5.12 of the Aet, in (the situalion when the Registraris "=
awrhorized by the consent of the socjety with the similar name. Then he is
required to consider wheiher even wilh Ihal consent the registration will be
coalrary to the public interest. That inlercst is nol a consideraiou whiclt
applics to the earlier consideralion under the sechon. It is not a matter which
i3 in izsne on lhe question of tesemblance and ung likelihood of decerving or
confusion. In this case it is nol & matler which T sheuld (ake into account or on
whicl: [ cay make a declaratiou.

2.  Accordingiy I make ndeclaration in the terins of paragraph 10 above witlioul

more. T reserve costs and will receive submissions fom Counsel if agraement
can not be pmaclied.

Laurie Greig CJ

Addendom,

Tugled Al the beginning of the hearing (hat Mr George was appearing for the "
Respondent while he wax al the same time the Speaker of Parliament. | commented
that not only was Jie Counsel but thal he la beey referred to by name in Ine aftidavit
of Mt Glassic in terms which indicate that he is a mernber of (he 1* Respondzut and
has & grievance against (he Applicant and its members which Mr Glassie referred (o
a3 a betmyal, Mr George in (he course of the argument edmiticd that ke had dralled
the conslitution of the 1 Respondent.

Mr George'y udvocacy of (the 1% Respondent’s rase and his inclusion in the facts
presaited by the sple depencnl for the Respondent, however irrelevant, seemed 1o me
10 conflict wilh his duties as Speaker wliich require him 0 be impariia! a5 bebween all
the moabers and parics in (he Parlanent. [ appears tlot he supports the case of the
1" Respondent and the yarious accusalions and ¢complaints made by it in its
opposiion 1o (he gpplication. This was vot a makter which, In my view, disabled Mr
George from appearing or affected his duties as Counsel. The effect on his position
and duties uy Speake T must lcave w others,

Laurie Greip C.J
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