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Judgment of Chicf .'l'ustlcc :

This 13 un uppeal granu.d by leave aguinst three st.nu:nct,s of1 1mpnsonmonl 1mposcd on the appd.lanl. on
28 Qctober 1999, 17 Mnrch 2000 and 21 July 2000 by the ourt sitting in Atiw -

;: ’ .
The first conviclion was on v charg\: of burglary of the Atiu Develvpment Corporation store st Arcors
on the night of 20 September 1999. The appellant and another broke into the store and stole a number
of iterms of the value of $392.00. The uppellanl was soon apprehended by the police und rewhily
admitled his part in the burglary. Seme items were recovered but there remained ilems of the value of
$279.00 unrecavered.
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On 28 October the appellant pleaded guilty and was sentenced to two years imprisonment and ordered
to pay restitution of $139.50. He was immediately released {rom custody on condition that he labour
for the wrm of the senlenee on public works. Conditions imposed on the appellant were thst he not buy
or drink intoxicating liquor, not leave Atiu and not assaciate with the other accused

On 15 Murch 2000 with the same asgociate the appellunt broke into a slore at Teenul snd stole 8
number of items of the value of $327.00. Again the appellant was soon apprehended by the police and
readily admitted his part in the burglary. On the charge of burglary the appellant leaded guilty and on
17 Murch 2000 he was sentenced to three yeurs imprisonment and ordered to pay $74.85 roslitulion.




Aguin he was immediately released from custody on condition of lsbouring on public works [or the
term of the imprisonment. :

On 21 July 2000 the sppellant on his own entered & house al Tengatengd. Lle was charged with being
found by night without lawfu} excusc bul in circumstances that did nol disclosc an micntion W commil
any other offence in a dwelling house. He pleaded guilty and was sentenced to two months in prison to
commence when the previous sentence of three years expired. 11is release from custody followed on
the same terms but on the additional terms that he was not to be seen on the property in question, was
to be subject to a curfew from Gpm to 6 am and not to consume alcoholic drink. Tt is said that the
appellunt hud gone W the house W see his girlfriend. Unlike the other two cuscs there 1s no summary of
facts or other information about the oftence. N

The appellant was born on 21 July 1983, Lle was 16 years at the lime of the first offence. Thal was the v
first time he had appeared on any charge. ~ ~ ~

‘There was no representation by a solicitor or any other person on the three oceusions he was scnlenced.
No probation report was sought or made available to the Coourt.

On cach occasion the appellant readily admitted his culpability and pleaded guilty st the carliest
opportunity. The appellant has complied with conditions of labour on public works. He has now carried
that out for more than twelve months.

T have had the advantage of submissions from Ciounsel and have received a full prohation repart. The
i ) appellant comes from 4 broken marrisge. 1le was raiscd by his grandparenis who died in 1998 and
~ ’ 1999 11is natursl mother marricd for 8 second Lime in Rarolongs on 14 December 2000, The appellunt
’ was given leave to come to Rarotonga to attend that wedding. Following that he was permitted to
remain in Rurolonga on bail under the protection und care of his mother and step-Lather. Lle has
responded well to this care. He is in employment and is reported to be a satisfactory employee. He has
complied with the terms of his hail.

Tn the Cook Tslands there is no statutory pravision, as there is in New Zealand, about the requirement of
a probation report betore sentencing, the recuirement of lepal representation hefore sentencing to
imprisonment, the guidelines for sonbeneing for propertly offenoes (which militale aguinst -
imprisonment) and the direction against imprisonment for young oftfenders. There are spacial reasons
for the ahsence of some of these provisions arising out of the remoteness of the outer islands and the
unavailability of probation snd legal services in these pluces.

Without these statutory provisions there are underlying principles which emhody the same policies and
ideals in senlenoing. W is clearly prefensble w avold imprisoning young olfenders cspecially if they
have not offended hefore. Before sentencing the Court will seek as much information about the offence
und the offender as it oun, U @ probation report is # practical source of that information it 38 desirable
. that one should be obtained. Likewisc o representative of the offender, whether a solicilor or o
‘,;; layperson, can give information and bring to the attention of the court mitigating circumstances helpful
‘ w the decision. This is particulurly the vasc when the offender is young and unlikely o be able W
articulsle with confidenee before 4 Court such mauers us may miligate the offcnee. The first offender 1s
entitled to a specially caretul consideration before a sentence of imprisonment is imposed even when
the custodial effcet may be avoided by release b work on the public works, When the fimst oflender is o
youth of 16 ycars there is even more need W give careful consideralion W the question of
imprisonment.

The tinal point is that although hurglary is a serious offence and carries a suhstantial maximum penalty
it is hot as serious as an offance which have involved violence to the person. Tn this case the two
offences of burglary were nol scrious in themsclves. There was no threal or duanger W sny pason. A
relatively small numher of items of little value were taken and some of these were recovered.

The problem facing the Courl in this case was Lthe repeated offending, particularly the second offence
which accurred shortly after the first and was of the same nature and quality. That was a very deliberate
and contemptuous act which indicated to the Court that the appellant had not accepted the warning that
the firsl sentence and appearanee before the Court entailed. Lle was deliberately ignoring the lesson he
had received from the Court.
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‘The third offcnoe was of s different kind which did not involve any criminal intent other than the
entering of the house. The maximum penalty is only three manths imprisonment. But it may be said to
be another instance of the offendur’s discegurd of the law in spite of the penaliies which he was under.

Tni |mpmmg sentence an important aspect is deterrence. The punishment is to dster the offender from
repeating the offenee or any offence. 1 is also W deter others from doing similur offending. This is
where the Court in a locality may wish to make it clear hy a severe punishment that some offending
such as hurglary is not to be condoned. This is particularly the case when there has been a number of
offcnees of the sume kind curried oul on the locality. 1 should revord that there is no suggestion in this
case that this was a consideration in the sentencing of the appellant. That principle or aspect of
punishment has to be halanced with the aspects of rehabilitation, and prevention in respect of the  / .
parlicular offenider. & is beller W lum the young or first offender away from offending snd the life {
style, which has, led him or her into offending. Tmprisonment is less likely to do that. Tt seems rather :
that imprisonment may confirm an offender in his path by bringing him or her into contact with other
criminals. ‘Thal is not W ssy that the young offender is W csoupe the final simetion of imprisonment but
it oupht to be regarded as the final sanction. .

On this appeal L hsve concluded thal in light of the sppellant’s age, his ples of guilty, the ciroumstances
of the offence the application of the appropriate principlas on the occasion of his first appearance in the ©
Courts the senlanee imposed was inappropriste and more than wus warmanted. Having imposed 8
sentenec of imprisonment the first ime the Court had limited ftsclf snd the sanctions availsble on the
second occasion. There was then no alternative to a sentence of imprisonment. Tf a lesser sentence had
been imposed Lhe Grst time than the need for 8 sentenes of imprisonment the sceond lime would nol -
have been mandated. 1t was nol in my opinion approprisie on thal occasion cven though this was o
second offence committed in a short time after the first.

The third offence was relatively minor. Tt did not call for imprisonment let alone a cumulative t:enten
Again however the Court had little choice hecause of the approach it had taken hefore.

The appeal must be allowed and the sentencas of imprisonment quashed. The difficulty ina caseli
this is what is the appropriate sentence at this time when a long time has passed since the orlgmal
scnieneing and the oflendo hus served, insome form, a substantial parl of the senlence.

The appropriate sentence on the first offence would have been prohation. That might have avoided

sccond offence. Assuming that 1t did not, the appropniate sentencee for the sceond offee would huve
heen cummunicy service or possitly a shose senwence of fmpslsonment s i wise ning. The third offer

did not warrant more than a fine or possibly some additional probation or community service. But th
sppellunt hus now spent more than ¢ yeur in work on public service as 8 punishment. That is probably
greater punishment than he would have suftered if ha had been undergoing prohation or community
service. The probation reporl revoramends thal he now undertake a peried of 18 months probationary
supervision. Thut is in all pwbability the erm that would have been properly impo%d in October 1999
which would have expired in May 2001. The benefits of probatlonnry supervision have not been

available W the appellant. Lam surc he would have banefied from it. Indeed he would still benefit fi
it cven though he has apparcnily sculed down und benefited from Lhe cure wnd support of his fumily in’
Rarotonga.

‘The minimum sentence of probation is 1 year, Anthing more will amount Lo more punishment than is
appropriate in this particular case. T believe that supervision is important and will he heneficial to the
gppellunt. !

The result is that the appeal is allowed and the sentences of imprisonment imposed on the informations

4/99, 3/2000 and 11/2000 wre quashed. in licu the sppellunt is sanbenced W one yeur’s supc.rvxswn on
the following special conditions:

1. Not to purchase or consume aleohol
2. Nol W be sbroad dunng the hours of 7.30 pm w 6.00 am :
3. Not to enter any licensed premises other than in the course of his employment with the Manuia
Beach Resart Hotel or any other employment approved hy the Prohation Officer.
4. Lo hive und work us dirceted by the Probation Officer.
5. To pay the restitution money a directed by the Probation Officer.
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‘That senlenoc is applicd W informations 4/1999 and 3/2000. No {urther or replacing seninee is
imposed on'information 11/2000 but the order for the payment of ({owt fee stands.

The orders for restilution already made in the Court on the informations und the orders for payment of
Courl [ees stand und are confirmed.

L record that L have received no information sboul the senteneing of the appellant’s assoclate in the two
earlier charges. T have dealt with this appeal on the information ahout the appellant alone.

L M Grag CJ | ¢






