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1. This s e-u'; api)lication for decluralory orders thal the words * wilh the upproval of Cabinet” in
seetion 3 of the Ulectoral Amendment (No 2) Acl 1999 (‘the amending Act”) are ullra vires the
Clonstitution of the Clook Tslands and void and of no effect. Tf no such order is made then and in the
allernative orders ure sought requiring the Respondents o take certsin defined steps towards the
holding of  by-clection in the constituency of the Lslamd of Pukspukia wid the Island of Nassau (‘the
by-election”).

2. The background to this application bepins with the peneral election held on 16 June 1999. The
result of that in the Pukapuka Nassau constituency (‘the constituency’) was an equality of votes. After a
recount the Chiel Blectoral officer declared Tiaki Wuatal clected. lnulio Akururu applied lor an inguiry
into the election result. On 13 Tuly 1999 the Court declared Mr Wuatai not qualified and Mr Akurur
was declared elected. On 11 August 1999 the Appeal Court declared the election void and ordered a
by-clection. On 29 Seplember 1999 (hat by-cleclion was held and Mr Akururu was declared elected.
Mr Wuatai then applied for an inquiry into that by-election. On 3 December 1999 the High Court
declared the hy-glection void and ordered a turther hy-election, the by-election at the heart of these

proceedings.

3 {m 22 December 1999 the smending Aol was passed and came inlo foroe on assent by the
Queen’s Representative. The long title to the amendinp, Act is “An Act to amend the Elactoral Act

1998 by making special provision [or the holding of a By-clection in the Constituency of the Lsland of
Pukapuka and the Island of Nassau.™ 1L provides among other things for 4 timetable [or the by-clection
to he appointed by the Chief Electoral Officer with the appraval of Cabinet. Tt contains special
provisions aboul the obligation of volers Lo cnroll efresh in the constituency, the compiling and printing
of a roll for the by-cleotion and the publiculion of nolices to bring Lo the attention of persons qualilicd
to be on that roll of the changes made by the amending Act and the obligations created by it. Tt is a
picee of speeial legislation to deal m g unique way with the by-clection.

4. On 18 April 2000 the Applicants began proceedingsg under number PT.33/00 apainst the Chief
Lilecloral Olficer and the Sccond Respondents for mandamus (0 compel the parties (o appolnl 4 dute
and the Ciabinet to approve the date of the by-election. Tt is alleged by affidavit in these proceedings
that the C'abinet is deliberately delaying the by-election to enable it to atfect in its favour the
comstituency roll. On 10 May 2000 the respondents [led a statement of delence which niade a claim
that Clabinet was not accountable because the Spealkcer had not published a declaration that the seat was
vacant in aceordance with s. 8(4) of the Electoral Act 1998. On 12 May 2000 the matter came hefore
Williams J. e was informed that the Chiel Ulcctoral Officer had resigned w few days belore and
nobady had been appainted in his place. Williams T pave directions and a timetable order for the
conduct of the proceedings. Tn an addendum he suppests the possibility that the amending Act may be
unconstiutional and allowed the Applicants time Lo amend their claim accordingly.

5. On 19 Muy 2000 Applicants filed these procesdings QA 6/00. Subscquently by consent the
earlier proceedinps T'T. 33/00 were adjourned sine die and it was apreed that the present proceedings be
dealt with by wrillen submissions nsiead of an oral hearing. The applicants have [iled in support of the
applicalion two allidavits by Sir Geollrey Lenry. Both Counsel have lurnished written submissions.
These submissions were in accordance with a timetahle agreed in a telephone conference hefore me on
18 July 2000. The final reply by the Applicants was Lo be made by 28 July. Since then furtlier
submissions have been filed in Courl and lramsmilled o me on 3 and 7 August. These have been rewl
by me but T have ignorad them in this decision because they are not properly to be received and they do
nol ratse any maller of 8 muture which might not have been foreseen or wrose oul of new malerial nol
properly included in the final reply by the Applicants. On the other hand the atfidavit sworn on 2
August 2000 hy the Deputy Chief Electoral Officer has been read and will be referred to in this
Judgment. 1L is nol contentious in the maller of construction of the slatule but states some facts which
have a bearing on the general dispesal of the matter,

A, ‘The question in issue in these proceedings is purely o matler of statutory construction. 1L arises
because the power ot Parliament to make laws for the peace, order and pood povernment of the Claok
Tslands is made subject to the provisions of the Clonstitution, (Article 39(3) of the Clonstitution). By
Aricle 39(4) an Aol muy not be inconsistent with the Constitulion. ‘The underlying complaint ol the
Applicants is that the C'abinet has deliberately delayed the by-election tor its own party political
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purposcs. In his alfidavits $ir Geollrey Llenry asscrls his views on this wpic. There was u suggestion
by Mr Puns recently that some lurther factual matlers aboul the resignation ol the Chicl Klectoral
(fficer would shed light on this topic. T have no doubt that these concerns of the applicants are not
relevant (o the issue in this application. They vamot help in the construction of the stalute wnd the
decision as Lo ils Inconsisteney il any with the Constitution.

7. The applicants argument as T understand it is that the timetable provisions in the amending Act
and in particular the relegation of the appointing of the various times to the Cahinet, through its
approval of the decision of the Chief Blectoral Officer, are inconsistat with the Conslitution on lwo
prounds. The first is that there is inconsistency with Article 27(3) which requires subject to some other
Articles that “ the mode of electing Members of Parliament shall be as prescribed by Act™. The second
is that on « proper reading of the provisions of the Articles (hat the scheme of the Constitution in
reference to peneral elections and thereby to hy-elections does not allow tor delay or the insertion of a
discretion by Clabinet. Tt is said that the amending Act allows the intraduction of political
considerations int the ealling of the by-clection und thus may permit sbuse ol the provess which is
inconsistent with the meaning and intent of the Constitution. Reference is made to what is described as
(e Jemourativ wd vonstitutionsal ight of e vleslurs of i vonstituciy o sepuuselalion
rarliament withoul delay.

8. 1t is important Lo note that the smending Act is & wnique picoe of legislalion passed by
Parliument o deal with a single snd singular situation. Becsuse of the parliculur provisions ol the
Flectoral Act coupled with the remote situation of the constituency there have heen special difficulties
in holding the general clection and the by-clection there. The purpose of the amending Act is (o avoid
these diflicultics and w provide  speeial regime for this one by-clection. Clearly the process inteaded
under the amending Act required some planning and careful timetabling to ensure the process was
carricd through lawlully and suceessfully. As (his was o be the third oceusion that the eapense of an
election was to be undertaken it was not unreasonable that some repard should he given to the
appropriate time for that undertaking. The applicants acknowledge that there is nothing
unconstitutional in Cubinet having a swy in when a by-clection 1s (o be held. That must be right sinee 1L
is answerable to the electors as a whole for the expenditure of the Government of the Clook Tslands.

Q. The amending Act read with the principal Act, the Electoral Act 1998, certainly does
prescribe the mode of electing members in the by-election. The question is whether the grant to Cabinet
ol the fight o approve the decisions of the Chiel Blectoral Orlicer ereates the siluation that the mode of
electing members in the hy-election is ho longer as prescribed hy Parliament.

10. There is no conslitulionsl or statulory presceriplion as (o the Ume for holding s by-clection
except in the one case set out in s. 44 (3). Tndeed in all cages there is a discration left to the Chiaf
Lileetoral Officer o appoint the date. This 1s the neoessary resull of giving thal officer the power (o
appoinl (he day without any limil or preseriplion as o lme.

11. ‘The Constitution does not provide anywhere for by-clections. L does provide lor general
clections. They must be held within 3 months aller sany dissolution ol Parliament. The Llcetoral Aol
provides for hy-elections. They are to follow the declaration of vacancy of the seat of any Member,
$.32. I’ the vacancy is less than six months before the expiry of the 5 year lerm of Parliament the scal
remuins vacanl untl the nest general eleetion. The seat could remsin vacant for 9 months. 11 the
vacancy occurs earligr than 6 months than it is for the Chief Electoral Officer to fix the date for the by-
clection. That has W be done “Lorthwith® bul the date so Lo be appointed 15 lell Lo the devision of the
Officer. T note that in .32 (2) there is an express grant of a discretion to the Officer to fix an
appropriate date for a by-election in the Overseas Constituency. That makes clear what is implicit in
(he case of other by-cleclions.

12, A general cleclion s 4 dilferent case W a by-clection. On dissolution ol Parliament the whole
of the electorate is unrepresented except by a caretaker (Government and members who remain in office
until the day immediately preceding the day on which Members elected at the next peneral election
take olTice. There 1s @ need W provide & elesr and limited timetable in such a case. In the case of 4
vacancy requiring a by-election there is not the same urgency. The particular constituency is
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unrepresented in Pa:.}liunian but there is o Parliament which 1s not merely holdmg over but 1s [ully
comstituled. 1 do nol consider that the prescriplion of lime for a general clection hus any mplied loree
or effect to require a similar timetable for a hy-election. Tn this case with its special leislation there is
1o reason o commeot Lhe Constitutional tmetable for general cleolions W this by-clection. Parlisment
has deliberately and specilically legislated for this one tme by-clection. 1t has presenibed, with the
principal Act, the mode of the election. The addition of the Cabinet discration to that of the Chief’
Lileotoral Offieer has not oreated sn inconsislency with the Constitulion. The mode of clection 15
prescribed by Act even though the timetable is subject to a decision outside the express words of the
Act. The fact that there is added a further exercise of discretion to that of the Officer and thus a joint
decision ws Lo the umetable does not mean that the mode of clestion 1s not as presenibed m the
amending and the principal Act. The discretion and joint decigion does not create an inconsistency as to
time because T do not accept that the Clonstitution does make any provision expressly or impliedly as to
the tme for 4 by-clection. 1 believe that in the ciroumstunces of (his constituency and the eleetoral
difficulties and disputes that have occurred the amending Act and its provisions are a sensible and
constitutional means to resolve the whole mattar.

13. There is not in issue on the pleadings any challenge to the actual conduct ot the Clabinet of its
diseretion and deeision on the Umelable. There may be grounds [or « claim aboul that though L do not
cricourage any further 1ssue of procecdings. Suflice (0 suy (hal the claimants no doubt could have had
some prounds for complaint if the Cabinat had acted in such a way as to show that it was not poing to
hold & by-clection or was delaying it unduly. Now that an clection is W take place any such complaint
would have no meril unless secomparied by evidence of some clectoral fraud or misfeasance which
wag lilely to taint the hiyaelectinn and ite reenlt The Aiffienlty ic, and wag a diffienlty on tha
alternatives pleaded by the upplicants, thal any linding or erders which veided the umending Act or
purt ol1l or roguired some nows and ropluoing timotubling Lor the by oloction would put buol tha whola
arrangement setting hack the by-election to begin anew.

14, The orders and declarations sought by the applicants as to the alleped ultra vires point are
refused.
15. The Applicants sought alternate orders if the first orders were refused. These were to require

the Respondents W uppoint und approve the various dutes required under the amending Act toward the
holding of the election. These were sought at a time when the date of the election was still undecided.
However as appears in the submissions of the Applicants dated 10 July 2000 the date of the by-election
had then been appointed for 28 September 2000, Now ws appears from the alfidavit of the Depuly
Chief Electoral Officer the dates for the last day for namination of candidates and the date for the
closing of the special Clonstituency Rall have been fixed and approved at 8 September. The date and
time mn which objections by electors and the Registrar made under the Lleotoral Act 1998 shall close
have likewise been fixed and approved at 13 September 2000 at 4.00 p.m. There may be some
question as Lo the length ol time these dates sllow for the various procedures thal follow any objection
m relation Lo the closing and printing of the roll and the date of the clestion. That is nol relevant to the
question bafore me. The tact is that steps have baen taken toward the holding ot the hy-election in
sceming sceordance with the amending Act. The altemnative orders sought by the Applicants have been
supereeded by the aetual events, Any order by the Court would be o no benelit or use and might
indeed serve to delay even further the holding of the hy-election.

16. In the result all the orders and declarations sought by the Applicants we refused. | reserve the
question of costs. Tt necessary counsel may make submissions thereon.

T.M Greig O T





