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Judgment: 

JUDGMENT OF QUILLIAM J I 

The Applicant, who is the Chief·Registrar of Electors,
I 

has applied for a declaratory order to determine questions 
concerning the interpretation to be giVen!to several sections 
of the Electoral Act 1998 ("the Act"). 

Following the General Election held 1n 16 June 1999, 
and as the result of an election petition in respect of the 
voting in the constituency of Pukapuka/Na S3U. the Court of 
Appeal directed pursuan~ to s.76 of the A~t the holding of 
a by-election in that con~tituency. That by-election was 
held on 29 September 1999. The present 4Pplication has 
been made by the Applicant in order to enable the result of 
the by-election to be determined and decl~red. 

I
For the purposes 
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Are they qualified to VO~ in t e by-election? 

(2) Is section 12(3)(c) of the Act tlnconsti~utional? 

(3) Given that the Act re ~rs to t e 



3. 
I 

/" 

"preceding the date of his or her application for 
registration" for enrolment, for the purposes of the 
by-election can the Applicant, pursuant to section 
32(3) of the Act, "modify" this requirement by stating 
that the relevant time is the 3 month period preced­
ing the date of the closure of the roll: 

(4)	 Can the Applicant ignore objections to electors rec­
eived after 13 September 1999, being the date which 
electors were advised was the last day for receiving 
objections: 

(5)	 If an elector's name has been removed from the elect­
oral roll pursuant to section 21 of the Act, can he 
or she still vote by way of declaration pursuant to 
section 59 of the Act ••. " 

I deal with these questions in turn, but in doing so 
I am unable to give the reasons in as much detail as might 
otherwise be expected. A decision on this matter is required 
as a matter of urgency because of the present volatile state 
of numbers of elected Members of Parliament and the uncertain­
ty as to which party or coalition of parties is able to form 
a government. 

The Electoral Act 1998 is expres~ed in confusing and 
unsatisfnctory terms~ It needs revision and re-drafting, 
but it is not possible for me in the time available and within 
the scope of this Judgment to do more than make these general 
observations. 

Question 1. 
The grounds for objection to each of the 24 elect­

ors listed in the Schedule to the Statement of Claim is stated 
to have been "that they have been absent from the .•. const­
ituency for a period of more than 3 months for reasons other 
than for the purpose of undergoing a course of education or 
technical trai~ing or instruction". <, 

The qualification to be an elector for any constituency 
other than the Overseas Constituency is determined in the 
first instance by reference to Article 28 of the Constitut­
ion which, so far as is relevant for present purposes, 
provides: 

"28 (1). Without limiting the provisions of any law 
prescribing any additional qualifications not inconsis­
tent with the provisions of this Constitution, a person 
shall be qualified to be an elector •... if and only if ­

(b) He has been resident in the Cook Islands through­
out the period of three months immediately preceding 
his application :for enrolment ... " 

The definition of "to reside" is contained in Article 1(1) 
of the Constitution, n~melY: 

" Tor e sid e ", in re I at ion tot h e Coo k Ls I and s 0 r. any 
constituency in the Cook Islands, means to have a usual 
place of abode in~the Cook Islands, or, as the case may 
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be, in that constituency notwithstanding any temporary 
absence for the purpose of undergoin~ a course of educ­
ation or of technical training or instruction, notwith­
standing any occasional absence for any period not exceed­
ing 3 months, for any other purpose, and "resident" 
and "residing" have corresponding meanings." 

Section 12 of the Electoral Act purports to set out the rules 
for determining place of residence within the Cook Islands 
and, in s u b s e c , (3) provides: 

"(3) A person shall be deemed to reside where that 
person has a usual place of abode notwithstanding; 

(a) any temporary absence for the purpose of 
undergoing a course of education or of technical 
training or instruction; or 

(b) any occasional absence for any period not 
exceeding 3 months for any other purposes; or 

(~) any temporary absence for the purpose of 
undergoing medical treatment or being required 
to accompany an immediate family member or r-elat­
ive for the purpose of undergoing medical treat­
ment." 

So far as concerns the question of temporary absences 
from the usual place of abode, it is at once apparent that 
paras. (a) and (b) set out above simply repeat the provisioris 
of Article 1 (1). Para. (c), however, introduces a new 
exception and in so doing purports to broaden the definition 
of "to reside". The result is to introduce an exception 
which is inconsistent with the Constitution and accordingly, 
having regard to Article 28 (1) ,can have no validity. 

It follows that, in determining whether the objections 
to the enrolment of those persons listed in the Schedule to 
the Statement of Claim should be allowed or not, the Applic­
ant is obliged first to determine the person's "usual place 
of abode", and in that regard I can do no better than adopt 
the definition given by the Full Court of the High Court of 
New Zealand in Re Wairarapa Election Petition (1988) 2 NZLR 
74 as "a place where a person for the time being, other than 
for a very brief stay, sleeps and eats and ~hich in general 
he uses as a ~lace for his daily activities". The Applicant 
is then required to consider whether a period of absence was 
for the purpose of undergoing a course of education or of 
technical training or instruction (s.12(3)(a)), or did not 
exceed 3 months for any other purposes (s.12(3)(b)). The 
Applicant i soblige(Ltoclis regard any absence for med Lca I 
tr~atment or for accompCiny:i,ngan'immediate relative for medic­
aI_!Teatme~nt unless thats~oulcl faTl within the provisions of 
S ~_._J..?'J 3 )( b) (" 0 the r p ur po s e s ") and did not ex c e e d 3 m0 nth s , 

These determinations are, of course, to be made by the 
Applicant in the light of the evidence available, and not by 
the Court which has no eyidence before it. 
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Having re~ard to the findings et out in Queotjon 1 
the answer to Question 2 must be in the a~fircativet B~d it 
should be observed that no counsel offered a 8ubmissiol. to 
the contrary. I 

I 

1.~his q u es t Lo n c o n c e r n a t11~ vay In which the pcr~od 
of 3 months during \Ihich a te1nporLiry ebaeJce is to be ~sses~ed 
iB tl< b e calculated. 

I 
I 

For the purposes of the continuing r~ll of electors 
contemploted by s. 10 ur the Act the 3 mo~th Dor1od of I'asid­
en c e in the C0 ok Is 1and s pro v :i d ('!(1 by S. 13 ( e ) • i 8 t h : t; per i 0 d

1
immediately preceding the application for !cnro12ent as ~n 

e 1 e c tor. Nos epa rat e provis ion a P Ii e a J: s i!n t) e Act. j. n r e s p r 

ect of by-elect1oris. Similarly, fo~ ~he ~Url0aeG of the .. 
compiling of the electoral roll s . Zo( 1) (c,) p r o v t d e s for t n e 
appropriate constituency to be determined Iby reference to the 
length of residence during the 3 month per~od immediately 
preceding th~ date of appl~cation for reg~~tration. Again, 
provision for a by-election does not appea~ to have been 
contemplated and, depending on how long subh a by-election is 
held after a general election. the calcula~ion by reference 
to the date of registration would seem to be altogether 
unreal. 

The provisions just referred to are consistent with 
Article 28 (1) of the Constitution which ~ have set out earl ­
ier but that does not assist in the case o£ a by-election. 

Section 32 t which deals with by-elections, does not help 
to resolve this matter. It provides for the Chief Electoral 
Off t c e r tog i ve publ ic notice a p p o in ting a: d a y for the by­

r'	 election and subsection (3) provides that lin the event that 
the Court directs pursuant to s. 76 of the Act that a by­
election be held (which is the situation here)" the provisions 
of subsections (1) and (2) of this section shall with all 
necessary modifications apply". 

Counsel for	 the Applicant and fOl" the Second Respondent 
agree that thet provision is not applicable in the present 
Circumstances, and I take aaimilar v~ew. 

Counsel for the First Respondent subm~tted that. as the 
Act had failed to provide for this situatibn in the case of 8 

by-el~ction, the result was a nons~~se and therefore the 
Chief Electoral Officer was entitled to fill the gap by making 
a "DI 0 d i fie a t ion ,. in t e r ms 0 f s , 32 ( 2 ) . I am una b 1 e to a g r e e . 
All that s. 32 authorises the Chief Electoral Officer to do 
in the case of 8 by-election directed unde 8.76 is "to appoint 
a day for a b y-re I e c tion to fill the vacanc ". I can s ee no 
basis on which it can be said that departi g from the express 
proyisions of the Act as to the 3 month period can be justif ­
ied BS B "modification". f' 

It was furthe~ submitted for the Firs Respondent that 
the Chief Electoral Officer could fill the gap by exercising 

,,' iL.:£fi25Z£.I~'-- >c --_.,~ • n ·"'@lZ"';"""J"+'M" :1" ,- ".~#;;y;;:{ rj' . i~l"ii'~L 
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the discretion given under 8.112 of the A t. Tha~ sectiun, 
however, is i~ my view designed to correct i~regulurities 
v h "i c h m<J. -. 0 C cur i'l the C 0 u r B t= 0 f nne 1 '"c t ion and can n o t <;;: t ­
snd to b" sic proceduro& for which c~prc5slprovision is mede 
in the Act. I 

I accordingly conclude that Questionl3 cust be answered 
in the n2~ative. I 

Tl:e Aprlicant is obli3e~, in conaidefin3 the ten?ornry 
r b s D n c E: (') f e·1 e c tor s , t. c d o sob,! ref ere 11 C ,'; inc (l c h c a S c: to 
t.h o p e rLo d of 3 rnonths, :i.1:1E1'?l~:Lnt: l]:Q:r.~c~d:Ll"lg th,,,, d a t e of 
r e Z, :i c; t l' 8 t; =i 0 n r 8 the r - tr;~\-il---t i; ". ' p {}~-- i 0 d pre C e din g t h c. d 2. t; e' 0 f 
clc:;':stIreO eft h € "fOII5:. I 

A f u r t.h e r matter which c';8y affect Question 3 concerns 
~he procedure proviJed in the Act in regp~ct of bbjettdDti8y~ 
This is containEd.in s8.20, 21,22, ond 23j In br~~f, it 
Lri v o Lv e a notice l.''.ing given b y the RegigtJ"B!" to the elector 
objected to Bnd the right of . uch eluctorlto provide evidence 
of his or her eligibility to be on the roil. 

Although counsel have suggested that !thiS procedure may 
not have been followed, there is no eVidence in the present 
proceeding as to this. If it was not f6llowed, then I can 
see no basis on which the name of such aujelector can be 
removed from the roll. This is a matter upon which the 
Applicant will be required to make a deci~ion. 

Question 4. 

Section 19 of the Act which ma~eB provision as to 
objections is expltcit. It provides tha~ an objection to 
an elector may be made "at any time". I respect of this 
by-election all electors were advised (pr surnably by public 
notice) that the last day for receiving o~jections was 13 
September 1999. Three objections were feceived after that 
date but wer~ disregarded as being out otlt1me. 

It was argued for theApplicant that ~he fixing of an 
arbitrary date for objections was a pract~cal step and as 
such was within the discretion of the Chief Electoral Officer I
under s. 112 of the Act. I can see no bAsia upon which 
that section can apply. This was not a dueation of anything 
done or omitted irregularly, but of a reqJirement made which 
was contrary to the express provision of ihe statute. 

ThiS question also must be answered in the negative. 

Question 5. 1 
Section 21 of the Act empowers the Registrar to 

remove from the roll the name of an elect r objected to, 
but only after the prescribed notice of the objection has 
been given and the elector objected to he failed to provide 
evidence of eligibility or has consented 0 removal. As 
already indicated, r have no means of kno ing whether in any 
particular case this procedure vas follow d. If it vas not, 
there was no jurisdiction to remove the n me from the roll. 
If. in respect of any elector objected to the objection ~aS 
disallowed then the elector's name should have remained on 
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the roll. 1 
Section 23 provides for the case of an el ctor who is dissat_ 
isfied with the decision to remove his orlher name from the 
roll and provides that such person has the right, through the 
Chief ~egistrar of Electors, to refer the objection to the 
Court. That is not the situation in the present proceeding. 

Section 59 provides for an elector w~o believes him or 
her~elf to be entitled to be registered bJ t whose nBffie 1s 
not on the roll to m~ke a declaration votJ. This is a 
different s1tuetion from that contemplated by 88.20 to 23. 
As already noted, a person whose name has Ibeen reLoved fro~' 
the roll under s.21 has the right to chal~enge that remova~ 

in the Court. Section 59 can have no ap~11c8tion to that 
s1tuation. . I 

The ahswer to this question must the1efore be in the 
negative. 

SUMMARY. 

The short answers to the QUe8tiOn] in the applicat­
ion are: 

1. If an electOr to whom objection he$ be n taken is found 
to have been absent from the constituency \otherwist, than 
as provided in 5.12 (3)(a) or (b) of the jct then that 
elector was not Qualif~ed to vote in that by-election. 

2 . Yes. 

3. No. 

4. No. 
" ..... 

5. no. 
~. 

Finally, it is necessary to stress t at this is not a 
proceeding in which there has been any evidence given and 
so there can be no conclusive £inding in :Iespect of any 
particular elector. It is now for the A~plicant, applying 
the principles set out above, to determin~ the relevant 
facts in order to make a decision in respect of each of the 
electors to whom objection has been made. 

The question of costs is reserved. 


