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Judgment: {§ Cegocszh 1214

JUDGMENT OF QUILLIAM J.

The Applicant, who is the Chief Registrar of Electors,
hes applied for a declaratory order to determine questions
concerning the interpretation to be given~to geveral sections
of the Electoral Act 1998 ("the Act'").

Following the General Electicn held on 16 June 1060,
and as the result of an election petition|in respect of the
voting in the constituency of Pukapuka/Nassau, the Court of
Appeal directed pursuant to s5.76 of the Agt the holding of
a by-election in that constituency. That by—-election was
held on 29 September 1999, The present Ipplication has
been made by the Applicant in order to endble the result of
the by-election to be determined and declared.
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For the purposes of the application I
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The period considered Ly the Applicant in determining
the guestionr of 3 nonths absence was the period preceding
the date «f the closure of the roll on 10/ September 1999,

Some of the electors {listed as Groug A in the Schedule
20 the Statement of Claim) hed bezen away for more than 3
nonths for the purpose of se=ekin; medicel! treatment.

The npmes of all the electors listed in the Statement
of Claim were removed from the roll on the grounds of absence
from the constituency for more than 3 monkths. They wera,
however, given the opportunity to vote by way of déciastation
pursuant to 8.59 of the Act.

In the present application, theAppliFant secks a decl-
aratory order:

"determining questions as to the construction of sections
12,16,18,26(1)(¢),23(3) and 59 of the Electoral Act
1998 ("the Act"™) in respect of the by-election held
in the Pukapuka/Nassau constituency on 19 September
1999 ("the by-election"), specifically:

(1) Given that the grounds for objpction to the persons
listed in the Schedule to the Statement of Claim
area.

(a) that they have been absent| from the constit-
vency of Pukapuka/Nassau f%r more than 3
months; or

(b) that they have spent the g%eatest part of the
period of 3 months prior to the closure of the
roll for the by~electiom in a constituency
other than Pukapuka/Nassau

Are they qualified to vot® in the by-election?

Is section 12(3)(c) of the Act|unconstitutional?

Given that the Act refers to t e 3 month
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"preceding the date of his or her application for
registration" for enrolment, for the purposes of the
by—-election can the Applicant, pursuant to section
32(3) of the Act, "modify" this requirement by stating
that the relevant time is the 3 month period preced-
ing the date of the closure of the roll:

(4) Can the Applicant ignore objections to electors rec-
eived after 13 September 1999, being the date which
electors were advised was the last day for receiving
objections:

(5) If an elector's name has been removed from the elect-
oral roll pursuant to section 21 of the Act, can he
or she still vote by way of declaration pursuant to
section 59 of the Act..."

] deal with these questions in turn, but in doing so
I am unable to give the reasons in as much detail as might
otherwise be expected. A decision on this matter is required
as a matter of urgency because of the present volatile state
of numbers of elected Members of Parliament and the uncertain-
ty as to which party or coalition of parties is able to form
a government. ‘

The Electoral Act 1998 is expressed in confusing and
unsatisfactory terms. 1t needs revision and re—drafting,
but it is not possible for me in the time available and within
the scope of this Judgment to do more than make these general
observations.

Question 1.

The grounds for objection to each of the 24 elect-—
ors listed in the Schedule to the Statement of Claim is stated
to have been "that they have been absent from the ...const—
ituency for a period of more than 3 months for reasons other
than for the purpose of undergoing a course of education or
technical training or instruction". -

The qualification to be an elector for .any constituency
other than the Overseas Coastituency is determined in the
first instance by reference to Article 28 of the Constitut-
ion which, so far as is relevant for present purposes,
provides: ’

"28 (1). Without limiting the provisions of any law

prescribing any additional qualifications not inconsis-
tent with the provisions of this Constitution, a person
shall be qualified to be an elector....if and only if -

(b) He has been resident in the Cook Islands through-
out the period of three months immediately preceding
his application for enrolment..."

- The definition of "to reside" is contained in Article 1(1)
of the Constitution, namely:

"To reside™, in relation to the Cook Islands orAahy
constituency in the Cook Islands, means to have a usual
place of abode in, the Cook Islands, or, as the case may
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be, in that constituency notwithstandidg any temporary
absence for the purpose of undergoing a course of educ-
ation or of technical training or instruction, notwith-
standing any occasional absence for any period not exceed-
ing 3 months, for any other purpose, and "resident"
and "residing" have corresponding meanings."

Section 12 of the Electoral Act purports to set out the rules
for determining place of residence within the Cook Islands
and, in subsec. (3) provides: ’

"(3) A person shall be deemed to reside where that
person has a usual place of abode notwithstanding;

(a) any temporary absence for the purpose of
undergoing a course of education or of technical

training or instruction; or

(b) any occasional absence for any period not
exceeding 3 months for any other purposes; or

(c) any temporary absence for the purpose of
undergoing medical treatment or being required

to accompany an immediate family member or relat-—
ive for the purpose of undergoing medical treat-
ment."

So far as concerns the question of temporary absences
from the usual place of abode, it is at once apparent that
paras. (a) and (b) set out above simply repeat the provisions

of Article 1 (1). Para. (c), however, introduces a new
exception and in so doing purports to broaden the definition
of "to reside". The result is to introduce an exception

which is inconsistent with the Constitution and accordingly,
having regard to Article 28 (1),can have no validity.

It follows that, din determining whether the objections
to the enrolment of those persons listed in the Schedule to
the Statement of Claim should be allowed or not, -the Applic-
ant is obliged first to determine the person's "usual place
of abode", and in that regard I can do no better than adopt
the definition given by the Full Court of the High Court of
New Zealand in Re Wairarapa Election Petition (1988) 2 NZLR
74 as "a place where a person for the time being, other than
for a very brief stay, sleeps and eats and which in general
he uses as a place for his daily activities". The Applicant -
is then required to consider whether a period of absence was
for the purpose of undergoing a course of education or of
technical training or instruction (s.12(3)(a)), or did not
exceed 3 months for any other purposes (s.12(3)(b)). The
Applicant is obliged to disregard any absence for medical
treatment or for accompanying an immediate relative for medic-
al treatment unless that should fall within the provisions of
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§. 12'(3)(b) ("other purposes") and did not exceed 3 months.

These determinations are, of course, to be made by the
Applicant in the light of the evidence available, and not by
the Court which has no eyidence before it,
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Question 2.

Qustion 3.

Having regard to the findings u
the answer toe Question 2 must be in the af
should be observed that no counsel ofifered
the contrary.
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6.

the discretion given under ©.112 of the Act, That sectiovn,
however, is 42 my view desizned to correct dvreguluarities
which mar occur iu the course ¢f an eivction and cannot ext-—

znd vto b .sic procedures for which express|provision is mede
in the Act,

I arccordingly conclude that Question|3 muzt be answered
in the nozative,
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The Avnplicant is obliged, 3in consicderinz the tenpcreory
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A further matter which nay affect Quostion 3 concerns
*he procedure proviled in the Act in T"e.spect of bbjeétdpnis.’
This 4is contaoined. in &=.20, 21,22, and 23 In brief, it
involves notice l=2ing given by the Xegisrrar to the elector
objected to and the right of .uch elector/to provide evidence
of his or her eligibility to be con the roll.

Although counsel have suggested that|this preocedure may
not have been followed, there is no evidence in the present

proceeding as to this. If it was not followed, then I can
see no basis on which the name of such an|elector can be
removed from the roll. This is & watter |lupon which the

Applicant will be required to make a decision,

Question 4,

Section 19 of the Act which makes provision as to
obijections i= explicit. It provides that an objection to
an elector may be made "at any time" I§ respect of this
by-~election all electors were adv;sed (presumably by public
notice) that the last day for receiving objections was 13
September 1999, Three objections were received after that
date but were disregarded as being out of |time.

It was argued for theApplicant that the fixing of an
arbitrary date for objections was a practical step and as
such was within the discretion of the Chief Electoral Officer
under s. 112 of the Act, I can see no basis upon which
that section can apply. This was not a dquestion of anything
done or omitted irregularly, but of a requirement made which
was contrary to the express provision of the statute.

This question also must be answered in the negative,

Question 5.

Section 21 of the Act empowers|the Registrar to
remove from the roll the name of an elector objected to,
but only after the prescribed notice of the objection has
been given and the elector objected to hag failed to provide
evidence of eligibility or has consented to removal. As
already indicated, I have no means of knowing whether in any
particular case this procedure was followéd. If it was not,
there was no jurisdiction to remove the name from the roll.
If, in respect of any elector objected to] the objection was
dlsallowed then the elector's name should have remalned on
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SUMMARY.,

the roll.

Section 23 provides for the case of an elé

igfied with the decision to remove his or
roll and provides that sueh person hes the
Chief Kegistrar of Electors, to refer the
Court. That is not the situation in the

Section 59 provides for an elector wﬂ
herself to be ertitled to be registered b
not on the roll to make a declarstion vote
different situvetion from thst contemplated
As already noted, a person whose name hes
the roll under &.21 has the right to chall
in the Court. Section 59 can have no apyg
situation.

The answer to this question must ther
negative. ‘

The short answers to the gquestions
ion are:

1, If an elector to whom objection hag bed
to have been absent from the constituency
g8 provided in s5.12 (3)(a) or (b) of the A
elector was not qualified to vote in that

2. Yes.
3. No.
4. No,
5. No,

Finally, it is necessary to stress th
proceeding in which there has been any evi
so there can be no conclusive finding in r
particular elector. It is now for the Ap
the principles set out above, to determine
facts in order to make a decision in respe
electors to whom objection has been made.

The question of costs ig reserved.
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