
IN iFE HIGH COURT OF THE COOK ISLAN~ 

HELD AT RAROTONGA 
(CRIMINAL DIVISIORLCR NO. 599/92 

CR NO. 597/92 
CR NO. 598/92 

CUSTOMS 

PACIFIC Y~TORS LTD 

RAROTONGA FROZEN FOODS 
1_LL~ 

He a rL ng: 19 a_rL:~l 20 t\!,lS'U:':-.:;t. 1993 
C, [j (~l }l:=:, }1:..~ kif 0 r: t b.e P r-C):=)E~ (~U t. i o n 

REA~~i.oNS FOR JUDG1-ffiNT 

RaY"otollga Fro-zen Foo.is was bharged with making an erroneous 

<~; u ~= t CJ lD.:3 (1 E:": f'::;1 ,5. r Ett i CJ n ( ~3.2 1 1 LJ f ttle C,:. u:=., t. 0 rns P.. c t 1 ~;11 :3, ) a.n (1 wi t 11 

~nlawfUllY re mo v t ng Lmpo r t e d gDod::=; from the wharf ",ri t hout 

....,--I/' r-"~ ,u nc u e t orne d goci d.:3 \1<=)~6'....J / • 

The charges were related ant] by consBDt were hear!~ together. 

decision lfi writillg. 1'11 i :=, I .Dl:=JW :::0. 

=:fl'; liray 1992 it was carrying "assorted foodstuffs" for 

Rar~otonga Frozen Foods and "bat teries motorbi kes and tyres" 

for Pacific Motors. The relevant bill of lading simply 

referred to "as:30rted f c ods t u f f'ss and batterie:s" and 



11 

2. 

indicated that the goods were in two containers TPHU 

620152 and TPHU 286449. 

Mrs Kura COHan a senior administration o f f tce r with 

Rarotonga Frozen Eoods prepared and submi tted to Cu::::;tOID:=:; an 

Errt r y for- Horne Consumption" form in relation to the 

assorted foodstuffs and signed the declaration that the 

particular:=: i D. form wer-e true and correct. The entry 

processed by Chief Cuss t ornss Officer 
~::. ,-, r-: .., r.=-'-,
',_:,.::.. U ..L"--)u 

orlier'ed the latter container to 1)8 held. 

"';Jherl con t.a t ne r ~S20 152 \'"'!"a!:3 01)8 necl at F~ar·otonga. Fr oz e n FOOijS 

premises It was found to contain the assorted foodstuffs and 

Someone at Rarotonga Frozen 

Foods arranged for Pacific Motors to pick up its part of the 

consignment.. 

a fa.l~".?- d.eclaratiol1 In t.ha t she 110.(1 riot r'ef€~r'r"'ecl t o the 

FI~O'zeIl FOGel::; I-l.3. c::l r e rno v e d tIle t~a.tter'ie:3 e rrd mo t o r b t ke s. f r orn 

the wharf without authority; and Pacific Motors was in 

possession of goods on Hhich duty had not been paid. Prima 

f ac l o tl1ert-3 wer-e c:irc:uillstarlces wh ich Lo oke d suspic:icl !...l ::=; but 

in tr ut b t.l1~~. ~'lhole ca:~;-e wa:3 sirn:r---\ly a c:hapter of ac:c:iclents 

Although referred to in the bill of lading, container 286449 

was not in fact on the· vesel. I .accept that Earotonga 

Frozen Foods had no knowledge that Pacific Motors goods were 

in the can tcd_ ner \..,hen it Has removed from the wharf i and 

"': 
" 
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accept that Pacific Motors believed that it was in lawful 

possession of the batteries and motorbikes because a customs 

agent, Josephine Kapi, had actually filed an entry for home 

consumption in respect of the goods a I though ~fr Tamangaro 

was unaware of this when he gave authori ty for container 

620152 to be released. Nei ther of course was he aware at 

that time that the second container had not arrived. 

Mr loU tchell fairly conceded that the erroneOU:3 declaration 

charge could not stand; and on that issue Mr Arnold's 

submission is worthy of note, namely that what is :30ught 

when seeking entry of goods is not entry of containers but 

of specific goods. 

As for the unlawful removal and being in possession of 

uncustom goods charges it is clear there was an unwitting 

and innocent removal and an innocent posse:3sion. Pacific 

Motor:::; made au t the defence a v a I la,18 on the possession 

charge by provi ng on balance that it. obtained pos:=;:,eSSlon 

wi thout knowledge that the good'3 dere uncustomed. 

}Ir Mi tchell argued 'tha t there was a techni co. 1 br-e a c h of the 

o f f e n o e uncler S61 (2) (c) of u ne.u t h o r Le.e d r e.rno vaI of gooc1:s 

from the wharf, but in my View, having regard for the 

1..:>'2na 1 t y forfeiture of goods that on conviction must be 
1 mpose d , I a@ satisfied that dplibprate wrona doincr mlJ~t ~ - - a - a .=;. ue 

proven and that was not the case here . 
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