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JUDGMENT OF QUILLIAM J

This action arises out of a collision which occurred on the
1st of January 1987 between a motor cycle ridden by the Second
Defendant on which the Plaintif? was a pillion passenger and a
station wagon driven by the First Defendant. The:r= was at a
relutively late stage an allegation by the Second Defendant of
contributory negligence by the Plaintiff in certain respects
but there was no evidence to support this‘and the allegation
was duly abandoned. In the result therefore the Plaintiff's
claim is that there was negligence causing his injuries by the

one driver or the other or perhaps both.



Certain aspects of the evidence are uncontested. At abaout
6.30 - 7.00 am on the 1lst of January 1987 the Second Defendant
with the Plaintiff as pillion passenger was riding his
ﬁotorcycle in an easterly direction along the main road
towards Upper Tupapa. At the same time a station wagon was
being driven in the opposite direction by the First Defendant.
The two vehifcles came into collision and the Plaintiff
received injuries which required haospital treatment. He

claims damages from both Defendants.

Each driver alleges that the accident was the fault of the

other.

In outllne the Plaintiff's case is that the motorcycle driven
by Mr Estall was travelling on its correct side and that the
First Defendant's car came across the centre of the road, onto
its incorrect side and maintained that couése until it
collided with the motorcycle. The First Defendant's response
is that it was the motorcycle swerving out across the road,
perhaps to avoid a large puddle of water which caused the

accident and that he was unable to avoid the collision.

I deal first with the allegations of negligence made by the
Plaintiff against the First Defendant. 'If is central to all
these allegations that an attempt must be rade to fix the
point of impact between the two vehicles. There was no eye
witness to the accident and it is not possiblae to say exactly
waere the impact cccurred. There was one witness, Miss Puna,
who saw the First Defendant's car immediately after the
impact. I will return to her evidence later. In the meantizme
I prefer o consider the matéer on the basis of the othker
evidence. It is on that evidence possibla-to say with-
reasonable accuracy the general area in which the accident

occurred. The First Defendant places the point of impact near



w

the left-hand edge of the road in the direction he was
travelling, i.e. close to the inland edge of the rcocad. I am
altogether unable to accept that. It is contrary to almost
£he whole of the evidence in the case. What is undoubted is
that the Plaintiff, the Second Defendant and the motorcycle
all finished up off the road cn the seaward side and in the .
vicinity of.the driveway leading in to the Airport Authority
residence. As might be expected, the evidence of the various
witnesses has differed in a number of ways as to the exact
positions of the Plaintiff, the Second Defendant and the
motorcycle but 1in general terms there is a remarkable degree
of agreement. These positions provide the key to this case.
Upon the balance of probabilities I do not see how the impact
could have occurred anywhere near the spot claimed by the
First Defendant. Another significant factor is the damage to
the First Defendant's vehicle and the rela%ive lack of damage
to the motorcycle. Although the damage to the car has not
been precisely established it is clear that it struck the
motorcycle with its right front. More accurately perhaps, it
should be said that it struck not the motorcycle but the
Plaintiff's right leg. The First Defendant says this was
merely a glancing blow but I am satisfied it was much more
than that. This is clear from the nature of the injuries to
the Plaintiff and the fact that he was in all probability
thrown backwards from the line of travel of the motorcycle.

There must have been a solid and heavy impact.

'The important thing however is that the accident happened
completely aon the First Defendant's inccrrect side of the
road. This means that what must have happened is altogether

inccnsistent with the First Defendant's acccocunt of it.

I have reached this conclusion without reference to the

evidence of Miss Puna. She said that she saw from her home



the First Defendant's car travelling for some distance almost
off the road on'its incorrect side and so as to pass close to
the gate at the entrance to the Puna rezidence and that it was
travelling at a fast speed. I thought I should treat that
evidence with some caution but I am satisfied it is consistent
with the rest of the evidence and I accept at least in general
terms what she says. This puts the issue as to the point of

impact beyond any doubt.

While I have nat been able to conclude that the First
Defendant's evidence was untruthful, I am left with the clear
impression that he is mistaken in a number of respects. I
think that over the passage of nearly 2 years which have
elapsed since the accident his recollection of events as
become somewhat coloured. His account of the respective
positions of the motorcycle and his car at ,the time he first
saw the motorcycle is plainly incorrect even though that is an
understandable error. His evidence that the Second Defendant
was carrying a beer can in his hand is also without any
foundation. He said that he showed Constable Graham who
attended at the scene where the impact had occurred but this
is contrary to the evidence given by the Constable. His
conduct after the accident is inconsistent with what he now
says occurred. Had the motorcycle swerved suddenly out in
front of him as he says, then I should have expected that at
the scene and certainly to Constable Graham he would have
given that account or the matter and probably in very
indigznant terms. He did not do €0. Upon a consideration of

all the evidence, [ prefer that of the Plaintifi to that of
a
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I turn then to the particular allegaticns of negligence made

against the First [efendant. There are several of them but it



is not necessary to deal with all of them. If any one of them

is made out then the Plaintiff is entitled to judgment.

ks I have already held the accident occurred on the First
Defendant's incorrect side of the road. This fact alone is
not necessarily an end of the matter but it means that one
mst look for some explanation other than that of negligence
which might account for the First Defendant having been where
he was. It must be said at once that there is no suggestion
of any consumption of alcohol by the First Defendant and so it
cannot be said his judgment was impaired in that way. Nor do
I find any support for the suggestion that he may have been S0
tired as not to have had proper control of his car. There was
nothing to indicate any extra stress on him and any appearance
which he may have given cof tiredness is accounted for by the
understandable shock of the accident. He did haowever drive
across the road and over an appfeciable diétance. I can only
conclude that the probability is he was inattentive in his
driving. This was broad daylight and on a straight stretch of
road. Perhaps he was avoiding potholes or bumpy parts of the
road. The reason is not clear but I do not believe he could
have driven where he did in the circumstances which existed
except by reason of some inattention on his part. Accordingly
I find the allegation in paragraph 6(f) of the Statement of
Claim namely, "failing tc keep to the left side of the road in
the direction the larder was travelling" to have been made out
and that this amounted to causative negligence. The evidence
would seem to establish a‘number 0f the other allegatioas as
well and particularlv on the basis of Miss Puna's evidence
driving at a speei which in the circumstances was excessive

tut [ do not need tc specify these other allegaticns.



I think I should say a brief word upon two other particular
aspects of the evidence. There was first the evidence of one
witness that she saw the skid marks of two tyres on the road
‘at about the place where the accident must happened. No other
witness saw these marks. If they existed then I am unable
with any confidence to connect them with the First Defendant's
car. There. is no suggestion that he saw the motorcycle and
the impending collission o as to have applied his breaks
before impact. His evidence was to the contrary. I

accordingly put this evidence aside.

There iz then the question of whether there was a substantial
puddle of water covering a good part of the seaward side of
the roéd. This was advanced as providing an explanation for a
swerve across the road by the Second Defendant, i.e. a
manouvre to avoid the water. There was a caonsiderable
conflict of evidence about the puddle but I do not think it
important for me to resolve it. 1In all probability there was
a fairly extensive puddle but my finding as to the point of
impact means that I am unable to conclude that the motorcycle
swerved 1n the way suggested. Accordingly the presence and
extent of the puddle cannot be regarded as having any bearing

on the cause of the accident.

I come then to the allegations against the Second Defendant.
Both the Plaintiff and the First Defendant say in their
pleadings that the Second Defendant was negligent although it
is net at all clear why the Plaintiff should have made such an
allegation or =hould have joined the Second Defendant as a
party because his evidence was an almost a ccmplete
exoneration of tae Second Defendant. With one excepticn I
think it betrter to consider the position Qi %he Second
Defendant upcn the basis more particularly aof the atlegaticns

0t the First Defendant. These arz set cut in the Third Party



Notice which was the meanz by which the Seccnd Defendant was
first joined in the action. The allegations are in rather

general terms but it seems clear that they are directed mainly
to the proposition that the motorcycle swerwved across the road
in the path of the oncoming car. I have already held that
this cannot have occurred. There is however ane further
allegation against the Second Defendant and rather
surprisingly that comes from the Plaintiff although it w

a
pursued in the course of the hearing almost entirely on behalf

0f the First Defendant. That allegation iz that the Second
DPefendant was negligent in driving the motorcycle when his

= of evidence was directed to the qu
consum@tion 0r alcchol by the Second Defendant. In outline it
appeared that he nad worked a normal 3 hour days work on the
previous day He had then in the evening gone to a New Years
Eve gathering where thare was drinking, Siﬁging and general
celabration. He had been drinking from about 9.00 - 9.30 pm

ri

until about 2.00 - 2.30 am although it t suggested. He

t laintizst as a
pillion passenger and gone to a shack at Pue where during
about half to three gquarters of an hour he had drunk somne
more. It may well be the case that after such substantial
consumption af alcohcl and without any sleep for about 24
hours he was unwise to have ridden his motorcycle and if he

had been apprahended he may have had difficulty escaping a

prasecution. That however is not the point for determination
ncw. The only questiocn with which I am concerned is whezher
censumption of alcohol by the Sacond Defancant was an act of
nexlizence by him ia the =s2n32 that 1% was Tae c2use Or gne o1
rha causes oI She accidesnn which coccurrad, I am unable tLo ses=
anv evidence ©Q 34CW ToaT 1T WaS idccapting as [ do taat tae
accident nacpened p2cause tas Flrst Deiendant’'s car drove



Defendant could have done whether he was affected by drink or
have avoided the accident. As it was the evidence of
and of the PlaintiZI which I accept was that the
Second Defendant swervaed to his left but was unable to avoid
the accident. It may be that the Second Defendant is in the
circumstances lucky but I can aonly make a finding against him‘
if his consumption of alcohol is shown to have been a

contrabuting cause of the accident and that is not the case.

I conclude therefore that the Plaintiff is en

against the First Deientant but not against the Second
Defendant. it follows Zrcm thiz that the First Defendant's
claim against the Second Deiendant for contribution must also
fail.

I am required now to consider the amount of dama
the P o
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difficulty. There are first two claims for special damages,
namely $2380.00 for loss of earnings, (i.e. 34 weeks at 870.00
nett per week) and $70.00 for property damage. Neither cf
these sums is conte

Zeneral damages. The amount claimed is $50,0400.00. This of
course does not ass3ist in deciding what is the proper amcunt
because the Plaintiff can name any sum he chooses. He must
satisfy the Court as to the amcunt upon the basis of the

evidence given.

o
£ 5. It muzt be said at once that thece
d



in Auckland where he remain=d an inpatient for almost 5 months
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and an outpatient »r 2 months. He returned to

Rarotonga at the end of August 1927,

While in hespital he underwent 7 cperations, =averal of then

of a major nature and required skin and bone gratfts. He has '
been left with a number of cermanent disabilities resulting
from the accident. Apart Ircm the gross disfigurement to his
I n

om the multiple sScarring both from the injuries and from

3

r
operative procedures, h2 has been left with a 3 centinetre
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erpganent limitation in the

P
novement of the rizht knee and deformities cf the

3 right
pelvis. It is likelv that in later life because of the
shortening of the leg he will suirer some degree cf schelicsis
or hunch back and he will almost certainlv develop arthritis

resulting from the injuries.

be described as bleak. Further oper
additional mo e

may help to alleviate sSome oI his difficulties. There is a
possipility of =cme improvemsnt b

conclude from the medical e2vidence that it is more praobable he

will get worse rather than better. This is the background
against which I must as best I can assess the damages. I de

50 under the three general headings which apply to such an

acsessmoent .
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10.

suffering and this must be treated as a slgnificant factor.

Of more importance however is the fact that he must look
forward to a lifetime of continuing pain, particularly in the
leg itself at the site of the injuries and also in the back.
This may not be constantly acute but it has its acute stages
and there must be a limit to which analgesics can help. I do
not think I'should in any way underrate the extent of pain and
suffering in this case.

The second heading is Loss cf Enjoyment cf Life and Loss of
Amenities.’wBéfore the accident the Plaintiif led a normally
active life. He engaged in sport of various kinds and in
social activities. He can no longer do so or at least only to
a greatly restricted extent. He experiences embarrassnment
because of his disfigurement and his general enjoyment of life
hasfbeéﬁmgfeafiy impaired. While he is likely to learn to a
certain extent to live with his disabilities and perhaps to
engagéfiﬁ]ﬁbnfactive pursuits. it must be acknowledged that
1ife_§9; hi?;h91d5 a great deal less in prospect than it would
otherwise hg?e dbneI "Accordingly this factor also must be

regarded as one of considerable significance.

The tgif&!pgading‘isquture Economic Loss. Unlike most such
casesmﬁﬁf;¢i§3¢hegléastfsignificant of the three headings.
This is beéaﬁse the Plaintiff before the accident was employed
in work of a clerical nature by the Inland Revenue Department

He has been able to return to that enployment and there seems

no reason why he should not continue in it indefinitely. He
iz prevented of course from changing to Some wmore active

occupation but this cannot ke rega
o

circunstance. The matter of inp



from Auckland. I do not suggest that there is to be no
allowance made 'for future economic loss but I think it must be
regarded as very modest, particularly by compariszon with the

other heads of damages.

I must then put all these matters together and arrive as best
I can at a figure which will reflect in a fair way the
compensaticn to which the Plaintiff is entitled bearing in
mind that a proper balance should be preserved. I am mindful
that the assessment of damages in this,cbuntry may be somewha
different from what it would be in for»example. New Zealand or

f
Australia.
I £ix the amount 0of general damages at $40,000.

There will accerdingly be:

g}
o

1. Judgment for the Plaintiff against the Firs
Defendant for a total of $42,450.00 together
with costs, disbursements and witnesses expenses

as fixed by the Registrar.

2. 'Judgment for the Second Defendant against.the
Plaintiffltogether with costs, disbursementsrand
witnesses expenses as fixed by the Registrar but
thoze costs should reflect the fact that there was
an allegation of caoatributory negiigence against 7

the Plaintifi which was subsequently abandoned.





